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A Study on Requirements for Establishment of Prior User
Right for a Numerical Limitation Invention
— Based on an Appeal Decision ruled by the Intellectual

Property High Court of Japan —

Shin, Sang Hoon

In this paper, a current controversial appeal decision from the
Intellectual Property High Court of Japan is re-examined. The current
decision is that a worker, who is a prior user, should be aware of the
technical idea of the patented invention in advance to secure the prior
user right,

It is considered that the reason the decision on this case requires the
technical idea from a worker, who is a prior user, is for a logical
consistency in determining the prior user right and invalidity of the
patented invention, However, even in the case of the numerical limitation
invention, awareness by the prior user of the technical idea should be
interpreted more flexibly than the determination of patentability.

On the other hand, unlike the ruling in this case, there are arguments
for the relaxation of the requirements to establish the prior user right for
the numerical limitation invention, However, the numerical limitation
invention is one of the invention categories, and is granted through strict
examination, Moreover, in terms of fairness between patent holders and

workers, it is unnecessary to relax the requirements for the establishment
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of the prior user right for the numerical limitation invention,

Keyword

worker, prior user, prior user right, patented invention, technical idea, numerical limitation

invention





