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(2) BRIP4 K3|(TC)0| S5AFHZAL
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(Declaratory Judgment)©] I},

rlr

WIALag A bl g o] olol Skl Dfe 3T Fulow
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ALEF g Yol olF MEA AT 5 ARHde novo; #i), 5313 FF<] &4
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3 e KWL E A3t Ao A 847t AEE HE Aol 2E, 2t
W o] o o] ol etal H(EE R A 2000, 9. 21, *h_996%5654 #+2 3.
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317] Y3t &3] A Akstol £3] 413 (Patent Trial and Appeal Board: PTAB)
o] 7))k 39
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43) CAFC Internal Operating Procedure #13 § 2.

44) GAAE sl Al ATE & 5 Qe Ho| ol A AxT ATE
oBE AR}, 20009 o]F 2= oF 196(10071 03] Aol thatedut 4o % 3|

E ﬂc} oA, "I Il W] A ALEH ol Bk AT, o]
HA APHAA AT 2016, 51,

5 Shae Esianel U Wel WA Bl 5 AFH0
2 #A¢ WU EAQ o2t 20159 k4ol 53187 A4l tiate] CARC
7} AR3 AE7]|FE A|3F3F Teva Pharmaceuticals USA v. Sandoz A4, 200613 25}
FAEEE Hel7] feixe RHGY A 8318 SFSloF dotkar #Ek eBay v.
MercExchange A& & 4 Qi) 387, oFo] HIA], 286,
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T} 47)

ArA AN = A2dE 2] & (former adjudication)¥} FEdte], 7]
(@) 2] Res Judicata),48) H-4=2] F1HFA (Collateral Estoppel) B A #|74:2]
Z| (Stare Decisis) & TFFE sk elv &4 Wlgj& @/dsto] sttt

oy g 7id AL EFEEA HA ] BEE =3k o] ok AF o=
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g dell Nxste] ta A" thsHA ol vl Oéﬂl‘ﬂﬂm S=EsH!
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i7) O\ A4, TAIRIAL 2, A 145, VEIAL, 2020, 62162211 1 Wholl R71A (A}
S AT, W Be, 7 *éﬁﬂd@ 72 Fo| Bale] ¥ mE oz QYET
volr} 2 o] Al go 59, g2 29, AWdxd 58 So| Lr;v,]
ArhA A, el 11

48) Res Judicata:= “o]n] H 73% RS Ala matter (already) judged]’o]gl= 5=9] 2l&lo]
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9

<+

LN"O"
_L4

1:1

3, “mlERAlaEsH A ] FE Y] (1) —F2 9n] 9] Res JudicataE: F4lo 2", Fob
Wy, A1337(2010), 285-2867].
49) wAe ' A Ao L T AR Atele] EAS FFA LR st
AP HERA Ol whe A - oS BEE] shn, dApt Rk EE 2 1] 9
F Aotk A3k oke] A 11229,
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J9Y dAle F2 71HEE sk res judicata’s= A thFsl oju]
B AR Sy wEkA HIells ovE Ho HE3] §h7] fjstho]
1974'd Vestal aL5=2] At Bl o] & 483 A|23}F 2f2H]| o] EHE(1982)9

ug} A= 71HHE-S Al A & (claim preclusion) 2, Y724 FHFl-& A

vl A & (issue preclusion) & AF&-3h= A7} @t} 52

(E1) Res Judicata % 042 BfH| & (preclusion)2| 01 Hz|

Z9 He o9 7144 A wkd
sk Res Judicata (Res Judicata) (Collateral Estoppel)
)T = = =] 3 +
Ao (A4 54 %?Hﬁlxﬂﬁ A A A &
=) (Former (Claim (Issue Preclusion)
ee Adjudication) Preclusion)

ol& A3t ol Ee, AA, £AY FT=d(finality), 5], HE] &

& - AE WA (consistency), AR, APHZ A (udicial efficiency) 2 APHZ

e
(judicial resources) 8] E&2 o]-&, Ulx], vkE-H 4A4]7] g WA, & 54
3 GAAE 4% A7) wrEsle] A 7|5t A0 2 HE] F2(repose) S

A% 5 Yojol i AL 5 % Uk

51) ‘res judicata’7} B7l = AA&2HE 2] § F(former adjudication)®} 22 o|u| 2 ALEF Q)
T+= A|A o2+ Friedenthal, Jack H. et al, Civil Procedure, 4th Edition, Thomson
West, 2005, p. 647.

52) 74 4%, ko] =F(F 48), 285,

53) Clermont, Kevin, Principle of Civil Procedure, 3rd Edition, Thomson West, 2012,
pp. 342-344.



(2) M+Hx =
g7l Al B E}bell #sfe vEOb- =4l AAo] 3= B4
= TS H ol et At A AFTFekA Kb As Eeth A
+ E%Hmergen ¥} T A (ban & ?“éﬂﬂ A=, Aol 54 S
A A5 & AF ole diol EIH AL, g 2] Ade SR " T
ofujojrt 59

ATAEe] A8a e @ £t #Hato] frasta =420 daud
(valid, final judgment on the merits)o] &A}1L, @ A&} T4 A7V} 5

A (same claim)3}™, B BALA} & A (same parties)3F oo )= Z o]t} 55

oft
>
>
N

fol

olsh FHalskel, AMIALEET A Ad1z (b)) wet el 2Feke
2E Q14 - BHARA) B4 9 BNL Aol Ae] R Ao

Aol e A art EAgith= Aol Fojd e gt} 50

ARl Ee daek FLT AR A& EHe Aol dF ot
ot GARAEe} DS #A|(so closely interwined) ol AU 53 o] & 7|
(in privity) ol 913 A|32}e] thalelw A o] g o] nHt} 57

(@) xR

ARIA EE GARIA FEE 71907 3R DS AA Ut of
= Aol vhshe] fhere] velzrhd tha 2 M-S THE 5 giths Ao
=, A glelednol B7gle] A A Wag FAE H7u A}
Aol7} glek.

ARAMATE, D A8-E W AL Aaold Aol tiste] FRaa T

54) Friedenthal, J., supra note 51, p. 640.

55) Friedenthal, J., supra note 51, pp. 679-692.

56) FRCP §41 (b); Thet, 5 14& 91713 4300 Bgele Al aF 5 gon

A Y-S Semtek Internataional, Inc, v, Lockheed Martin Corp., 531 U.S,

497(2001) #HAANN F TFHE 73 %ifiﬂﬁﬁ}‘ﬂ Zrstkd ol thgk e Al e A
|BHAE FolaLA} ek ek, B Ge, oke] =1, 3014,

57) S¥ols|RARl e 2= D *ﬁlol(succesﬂor) @ FaA}, dFHaate} e fEZA
ZH(representative party), @ A4&E AAH o7 FASAAY HoIdt 2| Fo] ).
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2% 713 (full and fair opportunity)E 7L, @ A o] AAZ A =ge
™ (actually litigated), @ & 2dolA EA == AR 2 8=E Heprt 5
(same issue)3kiL, @ AA o] sfde] HAio] FxAAd| H4H (necessary or
essential to Judgment)©]]o.H, &) &L A ol thsto] Haollx] A& h
HE& A(determined) & 2710 2 3} 58)

ol 1 &Aool ulFo], o] 25agolA Fo] A BekES]
2l & 23 At FAT 73] E BAPEgHEA] o e Fo]of gt}
to] fresitt. 5

Aol FEEE A Aol AR D 1 S ol #A A (privy)
Al Eel 2ot 1elal Aae] AR} A3Abel A
Ao 8L FAY F Qe ol ABAE Haof BARAA A

w8 sto] FHTHE o] WEAQ Ash e, o2 A

MW

folr 24 2 feore
fole b ol g;;: _Q]
ok
rlr
i
flo

£ oox

Mo = 1o g £
o o,
D
=
@]
o
2.
=}
¢}
O
e,
8
=
c
g
<
o,
k)
ro
=

lele AE Aol A4 AAF D5 A 25744 L BE F
13}y olel$re F 99e 37 95Ho] b0 HTole o)
=
=

ol o]& A7, HaelM FE7E 73S HARN=A] ofF

o,
o,

4
lo
ok
:
O

N
M
(o
fu
I
f
%
£
30
O

>
=

o g

fAde) 5eg Wt 453 olefelr] flste] 1ok fAE Welsl A

%o Y| (Stare Decisis), W74 Y& (Iaw of the Case) B FHF

e

58) Comair Potron, Inc. v. Nippon Densan Corp., 49 F.3d 1535, (Fed. Cir. 1995).

59) American Law Institute, Restatement of the Law Second, Judgment, vol, 1, West
Group, 1982, § 27, p. 217,

60) ABAE ol oz AR EE 98T 5 T Ko} A2 454 2o 9
3}l FA 2+ Bernhard v, Bank of America 19 Cal.2d 807, 122 P.2d 892 (1942); .}
o7t Az el 7 7)o dRkHel 7128 wdsty FAH o R YA ES Y&
& 5 e A 9 AFATEY 7|ES AASE $AEF Parkland Hosiery Co. v,
Shore, 439 U.S, 322,99 S, Ct. 645, 58 L, Ed. 2d 552 (1979).



(Estoppel) 5% 7% BRIk Ieh6 vhol} ol Fol A Hol2bol 26

=
HE R5E 3 Aa e ) g sl

(1) Mef| 7% 2| 2&!(Stare Decisis)

A T&e] A2 JEEA A tate] Hdo] A
eden) @A 2 AEH W] 7w SeEde o2 25w nejo}
b Zlolth6

Ael7Ee] 922 BH b A HA8-o dadS flste] I ==
A2, @ FAAG7F oh L, @ WAL FAA Aol v 2T 5 9]
© Aol slom, @ THF A-¢-oll% AFE Q1A (factual finding)©] obd H
R-(legal rule)olwr F<5E=H], @ FA|AF}H holding) o] obd M2 (dicta) o] &=
A& HA ofygth, yoprt @ A4 FARAPE obd A3zl Al E A&
% 9l Aol 719 Sahs o]} glrk.6
CAFCE 5319 faAo] HER FHHE o 53171 Fa7) obdeta
A3 Mﬁygoﬂ o8l 2 F4o] HalAE AL ol oA, HelTsel 4
2 EAEHA i SARE ARRE e glon, ok jlddo] vt 225
el o) AFstelol s Je] g Srka hAIa vk Qe 60 et
CAFCe] o] 5 ¥4l 9 3¢ Welel H8% Hert Be BaAEITI
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flo
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61) 3HH o|F7] AT A 2] Y& (Double Jeopardy)2 &2 5“} delo g T W A AR &
o QoA 71»3‘244 ARSI, ol 371 aEA e 43 e Sus YApbe] astol
T arlo] FARA]ElellA] A gk f-=]9f 2 <] ﬂﬁd(jeomrdy)cﬂl w2 &dehe AollA A
o1} ek,

62) ‘AAo] 5AE 5 A 3l (Let the decision stand)'= 2telo]oA] 23T}, Res
Judicata, Collateral Estoppel®} 3] 2lelo] 2 B WA S 7R3 ek HollA dnsy
AA 2] Mol 2] A = HEldS AE 5 Aot ohwt Ad) o= A @l (precedent)
ohe gol2 ALghe 497w,

63) Clermont, Kevin, supra note 53, p. 349; Friedenthal, J., supra note 51, pp. 648-649.

64) Mendenhall v, Cedarapids, Inc., 5 F.3d 1557, 1570, 28 USPQ2d 1081. 1092 (Fed.
Cir. 1993).

65) ATFeA2 HERARZ ATH7] wfje] HFFaEH (claim  construction
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(2) Bt 0| 24Xl (Law of the Case)
AP o] Bekshe] Gaalol M tHEel A 4] ehe Rite g A1)

WH(the Law of the Case)’0] HT= o 2 60) 84 Ho| w73l

E1H3} AL (exceptional circumstances)67)0] §li= 3l o] & Th=2 7] FetsladA
+ ¢ Evb= AS o v gt 0869
APHAAIE fl8te] AAH o2 1A H= Flo]

rg, @ ddo] AREHIE A TSl va=A 3ds 2 7 8le
A

o
v
e
el
p
-
N _1]-}
o
rio,
o
rlo

ruling) o= A 75 Mol A8 & glek, i
FRAolehe) A4 ARE wds] WEA Ao Rt AL, o B
s elol ofsl AR el Bl ol HA) i olel EAlol ate] A7
Txo) WAL Agakt Aol Hol, AR 35 el FUPE (MFY FE Yo 3
tete) S22 Aolzkar ARk uh Qlek; Wk, dARA} Abo] o] e (stipulation) ol
o8 AR A7 A Wele] Helr ol mz Sl A9t A3 Abol o] T2
T4 e Ad2A FHFEHA oFY3tHVasudevan Software, Inc, v, MicroStrategy,
Inc., Nos, 14-1094 (Fed, Cir, 2015)].

66) “ruling made by a trial court and not challenged on appeal became the law of the
case” Hughes v. State 490 A.2d 1034, 1048 (Del., 1985), Haveg Corp. v. Guyer,
Del.Supr,, 211 A,2d 910, 912 (1965); AbAA B g2 Ao eke)] Wuls] o {7}
UAY g AR o] glotd 9713k § dApeA O A2 fA Eolof gk
ol o] 7] & 3}t} Smith v. United States, D.C.App., 406 A.2d 1262 (1979).

67) o714 ‘Flg AR ol (1) F8 AbdAldlA Tdig o2 A7 d=E A, ()
7SI ol 2o whElE A2 woE A9 v (3) U9 Aol B o R
7} 3 oo FuUlgt BEFAS xHSE AE 9v|dt); State v. Jefferson, 31
S.W.3d 558, 561 (Tenn, 2000).

68) Allen v, Michigan Bell Tel, Co., 232 N, W.2d 302, 303.

09) FHHY Aghol A o] k2 dF Apzdol| Halo] shFA (P& 71440 gohaL
T8 2] Az AszCdE A Awe] 71&5 )= v &fol7) Sl

70) Clermont, Kevin, supra note 53, p. 349; Friedenthal, J., supra note 51, p. 650.
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(3) B¢ (Estoppel)
o] Mol 3ty F 425N F83 AL P Fukl(Equitable

Estoppel) ¥} APH A 49+ (Judicial Estoppel) ©] T},

YTl Fue AL S0 thedl BB Zlo] APANE
W3 YER Gl BFFT BHe FE A9 o2 FASE I
B} AHoR TN A2BAS NFOL S J1ae 59 gl FAbAe] 49

Og‘:."
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A
off
o
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AN
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Jlm fetl
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S} FoiEE B S Bl Ao
371 sk, i) eie] o8 MBSO, ) 19} 2 e Ao vl
S5 WA A3t Aol FuE Bolole Ul He B

[
ofy
1o
> on
—10

AN
AN FEgde] Skl A ALe] S Ef(laches) ot A FE AL,

HES AN v 539 A2g2xb) ()3 ¥
PAHES o2 A 2gtt.75) o] 25t o] WholE A= g 535
of 713 RE FAI} 3L EHA Forvg EFAAE AIFAHTE B2
s 78 = §A "ot

oft

AF A7} A M (oath)slol] & Zle ol whsle S P2 E

71 BRG] FdE e Al=@ do] HAale] Hrks AellA] -8 v A2z
Al Fuelolt ARG AT YA 22 Wgog B 5 i A7
o2 HEA 9 291, ¢k A, 557H

72) Clermont, Kevin, supra note 53, p. 349.

73) A.C. Aukerman Co. v, R.L. Chaides Construction Co., 960 F.2d 1020 (Fed. Cir.
1992).

74) 2974 FINA o] A FPFe] IRk Fido] S vidd
At

75) AsA & 291, Sk A, 5569,

o
i

0w ¥
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FASRE 2020 ARt dAHS 8 Flolth. ol AHE 25HA
G HolM Fugel BT e, Aande) FAE a3 2
Aol A 7|ag ot thzd 7

S50 45 At 14064 Hark A
Qlojeti Fgaln] i Teo| mATiL F

=4
2 T WAD A s P Fahelel ek 180 T o)
= A

4. G 2§

7189 52 SRAE A . AFBAE Sstols =8, ERIARL
TR (FRCP) S| A8 o] F- A 7-o] Wt} whas, FARRF Abo] o] A (Cross-
Claim), A3z} thgh AxF-(Impleader) R FARAF B Fo] ZHA A7 = o
FARA oafj#AIQl o] Blte] AFEdAl el BAS AT 737 S
3] BAAEA7] wlo|vh.80 HaolA] Hafol] A F A= Folst

A 2 AL 33 AT (claim-splitting) 0| L2 F-227}
Azolgio] Hal 5|4 rha Bt

olshol A Bl abel 7|BE Fol A HE uae w4 S Avin
712 gt

=
>
i
nj
k0
b
i)

76) New Hampshire v. Maine, 532 U.S. 742 (2001).

77) Clermont, Kevin, supra note 53, p. 349.

78) Transclean v, Jiffy Lube, 474 F.3d 1298 (Fed. Cir, 2007). & A 2] Ao tfs}el=
HA 9] 291, oFe] ;| 4514524,

79) Interactive Gift Exp., Inc. v. Compuserve, 256 F.3d 1323 (Fed. Cir, 2001).

80) B GE, She] = (5 48), 2907,



E5 A% AE Aae] thato] ® Ao ¥el(cause of action)ol] T3}

81) Acumed LLC v. Stryker Corp., 525 F.3d 1319, 1323 (Fed. Cir. 2008).

82) Roche Palo Alto LLC v. Apotex, Inc., 531 F.3d 1372, 1379 (Fed. Cir. 2008).

83) Bio-Technology General Corp. v. Genentech, Inc., 80 F.3d 1553, 1563, 38 USPQ2d
132, 1328 (Fed. Cir, 1996) #22, (i) o] Ss|3dsl o] AA# el detol o]24]
otk e Al AlLe] A2 Pels etk n Bl st

84) Cummins, Inc. v. Tas Distrib, Co., 700 F.3d 1329 (Fed. Cir. 2012).

85) Genentech, Inc. v. Eli Lilly & Co., 998 F.2d 931 (Fed. Cir, 1993).

86) E&| AT e AAT &), B (USPTO)S] AAA A AAHEX Parte Reexam) 24
2 Txo] ATHIAEE 2bR] gt PR Fxlol B3ty gHkd 73S F A 2
A AAA Al SRk S FA @S AL ATHAEE JgA @edHE
AMALe] ojx=2tal Bt} McKeown, Scott A, “Bodog Loses Again, Claim Preclusion
Not Applicable in Ex Parte Reexam”, IPWatchdog, (https://www.ipwatchdog.com/
2010/01/14/bodog-loses-again-claim-preclusion-not-applicable-in-ex-parte-reexam/id
=8393/), A & 2020. 8. 31.
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(2) d+e| 324

AN 7o) FU8S APl olof, e WA wAE
A I F2ellA A" 250 Ak ALY Fdd 5
=4 AFE L}

SeAbM = 53] daoh FaelA] Al E Al o] FA| 1A of
B} A3 BAH) olo] tiste] AMES A H Y-S Foster v. Hallco
Mfg. Co., BAA Aol 53]E HafstA] &2 Aoz Actd AF
T} ' 2AH 0 7 F U (essentially the same)' A F ol thEk ol 71 o]
#-8-drkaL skl

Foster 4d- A2dllx Aele] thdo] | AlF T AFS vlust
of, Al FAE Aol o] zbo|7} 'eh<ed] Aol EF(mere colorable)'s}
A 'EF A T8k e] Asket A 1= (unrelated to the limitations in the claim
of the patent)' F-¢-oll & & AFS LEH o2 FU3tu g HujAladl ot
2t $4E S A Eoa #AE AT

A2 o] AA} SALe] AUFEE G67} AAMe] Bl X 23 582 As)s)
Ak 2E AV AT HaT G Aie] 2F5AE F oln] EA1E ]
QG G7oll thsto] dA] FLd 531 Hfst ] F28 A7lskdcka

7Hgste] Bat a9 67 A AFR] Gooll wiste] shHo] AA AL 7}
detrt A wA S B EHAaIY Fidde UuE Wil fle B¢
2hd, Arbe] 53]} grste] F AL 2dH R FdstEE, AAE Al
718k T2 AruiA E el wet FA €,

frtt

(8) HTHhHIZ O AT 57

SJ014] & ARl oAl GTo] 2574 Fol ohlet Aaghde] H1d olF
o B2k EAHYTkT e 1A o] B9l JPuA o oJste] 5
a7k A" A1,

87) 947 F.2d 469 (Fed. Cir. 1991).
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A (up to)” &Y &2 E-(subject matter)ol] #3}
o 28] 9l0] Bahel £ WA Apole] A2
TAgH 88 Aol AAH Y Hof| EAeHA] Y AL Hdaelx 4
p=]

e

ol EsAdele a2 & o], #aA 0] % (after the date of
judgment) o] TFE0] 2l E7o]L} AFR-H H o]
ol kel 1As BAHo R FARA

&2 FAHA opygh}.0

Fae 29 210

o &AIglel, H7HiA
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‘&rQLH

e

1) Nystrom v. Trex Co. &2

24| Nystrom $HED A CAFCE HAaRAY o] 5o vl 7] A2t
A|Eol] &3+ HT-7} ‘res judicata’ol| &3 FA| Hhar FAAE}

Nystrom(o]|3} ‘N)-2 Trex Co, (0]} ‘TAF)7} A Z38}
Aok 25 A7k AaolA N2 Agell=
ment) & T8 ATHt E2ldk AT 274Gl LHEJ]X]X} A7 24
SHA] Qs PEAIRE AASEATE o] F N2 75 E(doctrine of equivalent)
ol & Sl 2 T4 wAsAI} o] FHE 2rIe . 2 A3 A
2R 5515 FlalshAl egtrhar AR5tk

o} F NE TAP} s o] Fo] Aaket g Fato] A4le] 55 4

88) Manning v. City of Auburn, 953 F.2d 1355, 1359 (11th Cir. 1992) (res judicata® 3

o] o HAYgl P 2ol tigk AFE FXA8FA] o} $ke}); Blair v. City of Greenville,

649 F.2d 365, 368 (5th Cir. 1981); Kilgoar v. Colbert Cnty. Bd. of Educ., 578 F.2d

1033 (5th Cir, 1978) (47} FZ2E o] %o dAE g 2lo) 718 AFE HAavt 55 3
915 233 9ol = res judicatacll 2J3) v Al = A] o} gic}),

89) Lawlor v, Nat'l Screen Serv, Corp., 349 U.S, 322, 328 (1955).

90) Young Eng’ts, Inc. v. U.S, Intl Trade Comm’n, 721 F.2d 1305, 1316 (Fed. Cir,
1983); Cordis Corp. v. Boston Scien-tific Corp., 635 F. Supp. 2d 361, 369-70 (D. Del.
2009); Williams v, Gillette Co., 887 F. Supp. 181, 183-85 (N.D. Ill. 1995) (5 HA| A
Zo 3 WA V) ZhstE 0]_,_.4 E5| Ao W EFufditS FEFEE res judicata
ol oJshe] Fx) 54 ehi=rh).

91) Nystrom v, Trex Co., 580 F.3d 1281, 1285, 92 USPQ2d 1089, 1094 (Fed. Cir, 2009).



126 A2 AAAT A1578 4520208 12Y)

sk At F4E A|718FAIL o ell= w3 e 7} obd dF 2o ofg #
3+t it

olof thato] ALES|FAF AL No| £A|H g o] FUg 5ol HAato]
U A7 e Mg SsRlEE SWetaat shalenl, o= res
judicata?} SABFIAL 31= vl 1 243 ol2kal TAlE, S22 A3} oIt

Nystrom A2 A4 o] Fof vhEolzl AlFo] dae] AFH EdHo=
Tt AR A8 2SR Foster FA ] |7t S EHS
A o727} EA =T, Nystrom $H2-& ‘res judicata’l] &3] F47} 54
2|

ThaL AAIEEG 7] wliiEoltt,

2) Aspex Eyewear, Inc. v. Marchon Eyewear, Inc. ¥4

o] 5 Aspex WA N ALSSFLHAL HAoE AT FA(at the
time of the filing of the first action) Truf] & 2] o}k A& &t T4 7]
& (res judicata)l] ol FA A ka1, 2SS TAAZ laf ol o]atelx H)
A=A F=vhal dAlek A

& ARl A ¥]31= Nystrom #2-& 9-88ko] F27} 7]d= ol ofsf 54
dota Fet o, AUSs A Y9 “res judicatas= YEHA O R AT
WA EE 2|3k, Nystrom 42 9 < W 9u]9] res judicata?]
ofm| & ARg-gE Aol A AT AR E on|she F2 ¢Jr] 9 res judicataE A}
&35k AL ol "2t Isl ATt Nystrom 22 res judicata *HElE 28
S, BAA7E T AR distel 4EE W AANAE 34D 7158
oluskolehe 1 AEe oA A el ol o B BAlah e
tl, ol A% Al Al & o] el A A Zo] 7] wiEo] ATt %)

CAFC+ Brain Life LLC v, Elekta Inc, AFAM AN E HAie] HAX 1Y

[e]

Ao
rre
ur,

i

oo

rir

92) Aspex Eyewear, Inc. v. Marchon Eyewear, Inc., 672 F.3d 1335, 1342, (Fed. Cir.
2012).

93) Comm’r v, Sun-nen, 333 U.S, 591, 597-98 (1948) (F-24x0l| 4] gJolo) 73k A=
3t Aol Ao AAE AelEa 2A"E g-olTt res udlcata’ﬂ 8% o]
8t 739 ‘res judicata’v= BTk FEsHAl= 44 S-S AFsHE Aolth).
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J2HE A Zol ek A= 7)1 (res judicata) &2 FAE A= &=
oha @Al

ko3
T

7F HEIT A B £ Q9 a3y O S He 9n] 9] res judicatar
DA A ELE 3= S res judicata) 7H%§°l ZGA| AHS-E o gkar %0
@ Nystrom FZ2o] Haxol|x Aol SEeE 7]13 5 FoAUgt=A] o f-5 uf
] Ho} res judicataZE QA3 S HWA, F %éoﬂfﬂ AH8-H ‘res judicata’
= ARAEE TS He oJuel Ao ofa Hek)

Ao ATl Al Ee AN L7EA o F 9] ent v A= AR gHA7E 9
of #EA YA o] Fof o= A EY Kessler W 2]ol] o]ato] &3}
ook sk 7o) Hek,

Oll

94) 746 F.3d 1045, 1054, 110 USPQ2d 1089, 1094 (Fed. Cir, 2014); & B2 9] Ao &
stol= obef 1v. 3. D&l Bt A4 3] AR 7|2 gy,

95) Y& Z, Oregon IHFAHFH 21 Mentor Graphics v, EVE-USA, No, 3:10-CV-954-MO
(D. Or, June 4, 2014) AFz19| A, “Foster Al o] #dl:= Aspex ¥4 9 Brain Life 34
I} zA € 4= gltH(the Foster line of cases cannot be reconciled with Aspex and Brain
Life)’3L 3}9t). & HAE+=, Clonts, David R, and Reeder, Michael F., “Is the
‘Kessler Doctrine Still Needed in Patent Litigation?”, The National Law Review,
¢https://www.akingump. com/a/web/35948/a0hZW/clontsreederlegal-intelligencer,
pdfy, AA1<: 2020, 7. 31,

96) Friedenthal, J., supra note 51, p. 650.

97) thet FAA M o] AEEE e 2T o FF Aspex A B AAFAAZ Q]
A& Aeld dado| okl B AF 0 25, Petroni, Christopher, * Aspex Eyewear,
Inc. v. Marchon Eyewear, Inc. and Brain Life, LLC. v, Elekta, Inc.: Irreconcilable
Conflict in the Law Governing Claim Preclusion in Patent Cases,” Chicago-Kent
Jounal of Intellectual Property, Vol,14 Issue 2 (2015), pp. 379-399.
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98) Evonik Degussa GmbH v. Materia, Inc., 53 F. Supp. 3d 778, 794 (D. Del. 2014).
54E Shtel AR Aol Aad A7t AFT WA A% ool Aleh
AL ve & g =, Selnast ARE o W ool ®E Ae FAHY
(preventing multiple bites at the invalidity apple).

99) Applied Medical Resources Corp. v. U.S. Surgical Corp., 352 F. Supp. 2d 1119,
1126 (C.D. Cal. 2005); Zip Dee, Inc. v. Dometic Corp., 905 F. Supp. 535, 537-38
(N.D. 1L, 1995) (AzollX F7g38kA] ofdh 274 9] - EFHE 9|t 48k A
thalo] Fa=2 kA2 & -8-3}); Pall Corp. v. Fisher Scientific Co., 962 F. Supp. 210,
213 (D. Mass. 1997) (31 WA ARRtellM 58|17 aE SI3slr] fjsto] Al7]€ 54 F
Aelwt sdEE Zlo] ofyzt, (53] F&EC] WA Aol wiAlEh); Crossroads
Systems (Texas), Inc. v. Dot Hill Sys. Corp., 2006 WL 1544621, (W.D. Tex. 2006)
(B3l oA AZ2 AHuA &Yt FARAE 'AA'E, B3l FEA A t
& =24 2A oY 1 3t Aol BIFE AR5 ZA T o] BT F 3l
= MEH FA 9 Tl ofyrh.
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S Al101229 718 F& 3 o] Nxal A EAY de

100) Taser Intl, Inc, v. Karbon Arms, LLC, 6 F, Supp. 3d 510, 519 (D. Del. 2013) o] &
SHAE 2 HAEL 294 LFelA o FE WPk AxE Aeu Azt o
& A7 A T Ausleel 2rstel FAHE AT, B Fude] Fe
(identicality) @& $Z% | e=tia B

101) Voter Verified Inc. v. Election Systems & Software LLC (rehearing denied June 19,
2018).

102) Tt CAFCE §Y§ Maidd 278k o8 A7% 4 e o Add7]ed 2
Adte FEFE) A2 B A AA ARE FAIeHA] ofyste] 8] ] o
A7} A,

103) Ball Aerosol & Specialty Container, Inc. v. Ltd. Brands, Inc., 555 F.3d 984, 994
(Fed. Cir, 2009).

104) () AHdA e B, 24 == 9 g g

, () WA FAS S AV SR A, (© kB (summary
]udgement) A A1 A (directed verdict), )\‘?}f&ii
pleadings)©] &2%7]1Zdl] ool HH == A4 (
HEgdel AR 71 e e E"*OFE d
7} §lE 9ol CAFCE o5 7|Al5hA] & "’L%—?ﬂr%—% W %l‘i‘r.
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A3k A2 (judgment on the
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AT 5 gEA7EFA Hh 109

olof thate] AHIES A Y-S Phil-Insul Corp, v. Airline Plastics Co,
FHAW0A 72 Aoz whE AAE H o3 ¢hds] aeld Ao R
152 71413 O BARG Fel2 © 7189) 2 oh 1,107 deylel
o] ¥ A36zel uhE o] ool BHolAW Aol o] Aol
24 FHUE ZETT B g Sl APIAEE 25 9ol B8

-

o]o] AES A YL VimetX, Inc, v. Apple, Inc, FAN0JA T E
NAS Otz 9183 73 A36zd o3 FAo] Kz Fl
7 st o AduA AN e dawdo] 9

I e

lo
H
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)
o
(>
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O

105) A F-of|= ‘AFFIRMED. See Fed. Cir R. 36’2k 71 Ak}
106) 854, F.3d 1344 (Fed. Cir, 2017), AAaHd-L AYAIH A #4S I = 9183k
Aol At

107) United States Surgical Corp. v, Ethicon, Inc., 103 F.3d 1554, 1556 (Fed. Cir, 1997).

108) Anderson v, Celebrezze, 460 U.S, 780 (1983).

109) & #A ] Aol Bl oS, ‘A3 AT 21]36101] w2 Qlgvdo o
M= AFE7E BATE gl Ades|gaygd #27, TP Insights, 9227%
(2017), 1-5'4,

110) 909 F.3d 1375 (Fed. Cir. 2018), AAHAL, FAIRA] F-EAIF(RP) A RFC 2401
o] £31%-& 2 7127} HE F/0E 9= (printd publication) o] 3] 23-& AL, 0|2
23 APz Aol vlFo] T SA T IHo] FAgH TRk B
SR A E o] FE 7IAISHA &L 183t

111) & #Ze] FAlol #3stel= 0]733], “Rule 36 judgementoll 23+ AH & (collateral
estoppel) T4 &]3” TP Insights, 1061035.(2018), 1-5'.

112) Blackman, Marc, “Rule 36 Judgment May Support Finding of Collateral Estoppel”,
JDSupra, <(https://www jdsupra.com/legalnews/rule-36-judgment-may-support-find
ing-of-34941/) , A d: 2020. 7. 31.
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(3) SR FRAEIPR)ZES| ZHA|

A7) GARA FaAldarr)e] 5440 g FrH A= I 24
o] AR L] 2t QS FFdh= o) T4k AAlA A EE
ZHoTh 19 Uolrh CARCE
Electronics America, Inc, 21D A FARRI7} oA zPdkz o 2 34
g F8het Ag-elw vzt A2 #E 53] ek IPR A 02 HE AXw)
AR AT 5 9ok BAEkn,

Papst Licensing GMBH & Co. KG v. Samsung

R FARA FaAde] B9 5838 5k Estoppel) TS o
TPROIIAM A ZT8EAAY FElH oz AZ|D = UAME olFE 2AE T
AGALR oA g A7 oe] Faghe As FHD F v oL 8 Ee]
TrgskaL glol,15) Zef P el 27 glol 2 Ao &
SEEAF PR SREA 74 Atole] #AZE Al Et, A Al A o] YA
205 SFHA T B AR dl9]dl s>t Bf-ol=

!

IPR TRE1 7 of] whe} 7 o] A 2o] Ao e FA| ==}

o|¢} #H3}e] CAFCE Avx Corporation v, Presidio Component, Inc, 2+

AlooA, 9] IPR FREA o] N T Flass A7t
Ad Ssl3sadollr] FH WA vtag SFas T A

o %‘Xlé}xlﬁ ethar shaink. 9 ARellA Aol A PR Al &
%

48 @ 5 Ut PAAAZ0] gota gekso] Salaue] Aol G
& 5 gloieh. ol mek CAFCE BARAZE AaolA] Gashel b F Qi
88 S8 BAUA 2E A9l ARNAL BT 5 gk A
¥k el7} PR Bkl 0] sl Aol TeEojo ek weka Al

113) MaxLinear, Inc. v. CF Crespe LLC, 880 F.3d 1373 (Fed. Cir. 2018) (IPR Ax}ol|A &
o 3 o] FRASE HH FAHAL o2 S| AR thste] Al
Ax Helg A8 5 .

114) 924 F.3 1243 (Fed. Cir. 2019); Martin v. Dept. of Justice, 488 F.3d 446 (D.C. Cir.
2007).

115) 35 U.S.C. § 315(e)(2).

116) 923 F.3d 1357 (Fed. Cir, 2019),
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AP S3lagoel Qo] HAe) B4A Yol o) F WEEA
= BE Qo] HiFo] 1 Aol tstels 5 Furdle] A8 5 YA

At

CAFCE dA oz AR 7t o7& FFahs Aole 2l
278814 ZAA(claim construction ruling)o] FAAE 2LE 5 Qvta
Ro 1) el QA S BAe 58]k obueh %A A (specification)
7} T L8 RE3F| (parent patent)f FHH E3F| o etz nj2 &£ Qi 118)
Zof] whel 9 FARA] FEATPR) A T E S (claim term)ol] T3}
of Aeo7k ezl A-olis 1 e 5350l A3 FARM] ARl =
W= A 2 g o) E whetof ghohal dhekek Aw 9tk 119

ohet CAFCE 7} Algtnle} A A &) 218 $F3 A d%s
48] wpA Hoop griar fAISte] o F FuAl dAEAE okt A
F HEE Kol AR wol, 1 7t Alhie 1A A e Fusele
Ao g olsfAnt.

gl A7 e HEwddds Beka 1 Aol AR ok

I AH(non-litigan) A= F&o] gla, E&H | st vl 188}

117) A.B. Dick Co. v. Burrough Corp., 713 F.2d 700, 218 USPQ 965 (Fed. Cir. 1983)
[E3ATFo] "ol #& AP F1&(udicial statement), 2 2 53378kl W
sle] Bro] Salo] Ao Asloln EAlo] Fat FwAc] Bl WSl ol
A, T 58U abolA $rd Tl GnE Folig Aol ek volrt 1)
8k A& (F)L FA 31 = ofof gttt (narrowly construed)”].

118) Amgen, Inc. v. Genetics Institute, Inc., 98 F.3d 1328, 40 U.S.P.Q.2d 1524 (Fed.
Cir. 1996); Interconnect Planning Corp. v, Feil, 774 F.2d 1132 (Fed, Cir, 1985).

119) Nestle USA, Inc. v. Steuben Foods, Inc., 884 F.3d 1350 (Fed. Cir. 2018) (&4 ##
E&]olA 9] GARA F-ETo A Tt (aseptic)'©] ‘O] F FDAS] ¥t FFS 7}
Z ZUelgtal Foje v glomg AFe] TR #E SN E 9] A7 2
o Roj7l WA 02 A Holol Bt WA,

120) eDigital Corp, v, Futurewei Tech,, Inc,, 772 F.3d 723(Fed, Cir, 2014), HZA~0l|A 2]
AES o ek A7 32 o e e AL}t A8t stAXE, AR E At
B O R 3= BES| o AT ol thate] AAMAI RS 85k AL BRehA vt
I Attt HeA 9] 291, $ho] A 456,



o= Aol CAFCQ] 7o)t} 12D In re Trans Texas Holdings Corp, ARzl
Al CAFCE 53] o] HAol|A1 2] Markman A7l &= oo} gttt 535
A2 ‘71“75}% Wl Hskar, AhuiAlas g 2ol HHz 2%y 733t

Aol thatel= 285 A] et dA 3T 122)

©) g@gﬂ 21|0| i}
Je AL M4 e A e, vl Q)
B8 A% AR A2 0 e e B DA ¢

Z AR A EE FYg FAA Y Sdols @Al Alo]dlvt ] x]E= A
HH o2 aFgl o} 129 Aty €2 Blonder-Tongue ¥HA12904,
27} Azold FER wE B30 7|8 ThE TLE AU FAE A
akAk, Faell A AarellA] Ao sl HEE SRk 3A g 7137t Fo
Aok A A 27} H“ﬂOP , ol Ao GARAL obd A= F4E 5
ArkaL FEFTt, ol= EaHollx Fagh W] shE, sk 537}
ol ol TR R %%E]‘?ﬂ A A&l wl SR 1 538 o=
ToAE 48 7 G =Hof, s AP AR E Fofst it
bk, A A RS A-8Fel 2lo] WolH 3 (defensive use) d ] 5
w= B T A AR&-(offensive use)> A|gHA 02 5]§-Hrt, L5353}
IE AR AL sag Ao 4L &= T
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121) HgA 9] 221, gke] &, 4557,

122) In re Trans Texas, 498 F.3d 1290 (Fed. Cir, 2007). &3] tj3t n}=vt A o] Uiy
A Aart 259 Sz $49 olF, B5AAE AAS ANl S5 AR
AzoM e HAFFNZE F2 4 (narrow construction)g FA3FG o, 554
o] AR B2 &4 (broad construction)ol] el AFH Al S o] -2 AHE 7|23k A}
QFoltt,

123) Triplett v. Lowell, 297 U.S. 638 (19306).

124) Blonder-Tongue Labs., Inc. v. University of Ill. Foundation, 402 U.S. 313 (1971).

125) A.B. Dick Co. v. Burrough Corp., 713 F.2d 700, 218 USPQ 965 (Fed. Cir. 1983).
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o4} o] CAFCE ARMAEES 5ol ade] 540 WAl & =AY
Aeba 248 B8ste] A4 Y-S Hustn Yot 1Y

3l z} o=
2 SRR} oh] B olF e Y9IE BA A Aeld Aol
AR o AelHA) e Bee} o, AUl Et AHMMALE 283}
7] 2a 357} o8 ol gk,

3 Kessler Hg

Kessler H2]=, A7+ WA AAujA| &} FAVSH} E3A A glo] 16
g e 2, 53 a7t obd S 7 - A5ty s4% vas w4 o]
T AAFSAS AZ - B F e AYE dor=E 9k a9 A
of thet A= FAHTE Aolv, AlFol Aawd o] Fol Bike o] 7
Hi Al &) A8 H A 9ol Aol AEH o Ale|wA] ke A o that
oA AR E A&HA] ofYste A5, oldk viAlE Alelo RIES
A-¢-7] Y3F Afill the gap)©] HFE Kessler ¥ g2lo]t}, Ao 523 A%
A= SedAte] wbE" ®F FF3(egal harassmen) S RFE {2
(repose)& & A7} 3tk Ao L o] FolH.,

3l Al7] Aol Kessler v. Eldred AFA12000]4 Aubi ol o]af s
3 Aol olx] 9 He|2 H CAFCY} A= &835t3 Qo] 1 A=V}
=

o

o

I

==
-

)

(1) Brain Life, LLC v, Elekta Inc,, =&
2291 MIDCO v. Elekta AB AFA12D0|A | o] 5-8-JA} LT Eo]128)9]
E31AA Y MIDCO(e]8}t P1)E W A T8 (method claim) 3 &3] 478

126) 206 U.S. 285, 27 S. Ct. 611, 51 L. Ed. 1065 (1907).

127) 128 Fed. Appx. 774 (Fed. Cir. 2005).

128) U.S. Patern No. 5,398,684. T3t X2 HE 270lu|2| & 7|53 8 588+
E3] 9]t
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(apparatus claim)o]] 3t EF| S FH3HA] Elekta(odt D)E =
g A7 AFAS T EAT I g AT Adobesst =1

© 2 Z}sf(dismissed without prejudice) T}, 3FH 2| A 73} ol H3lel=

el AL P18 5818 A Do Lieels 7o) et
Sl P2t 91 MIDCO Al7ie] HAM T o] 5o WulE Do) Al Fo] 3
9 559 B2 % AT Whehtn F4SHEA, o DE )
2 528 Avls s

2W A A9l Brain Life, LLC v, Elekta Inc., AFA1290)| 4] 14] HAL A
ARAe 58S ZAZE 24 (summary judgment)S 3R], AHE-5]
& Soleen. $44 BeE © A4 THE 5 99

£ 2:0] glole 7)ol o5 FA Y, HEADY o] 5] A% A
Eol A A7 /100 slsjel $4594 Yecta o, @ ot

J

= Hﬂxﬂfé} T °4‘:‘r1 Hokeh, HAellA ‘ﬂ‘j‘ﬂ:ﬁﬂoﬂ ﬂl AT AR
o Folatol 3t S ¥, 3] 2ol FHsHA AlelE AH(fully and
fairy litigated)©] §1%17] wiiZ-o|t},

ALESFAH AL A AFuAEY AR Eol JAZ 7
9] g7 Bl Kessler H 2] S A-4-3)o] EAE 3] 239t “Kessler H g
+ olglgt WAl & HeE Atololl e =SS WL, 53 AFA T
Aol Wl o]F, 53515 FlalstA] &= Ao Adtd A7F I A ES A

& Gl o] BtEE A FUS FoHA B Fo M, o|2 Fstet

t}, 27} FA Kessler Helol o]&3 71 =EA|4, Aol o] & g3l v}

129) 746 F.3d 1045, 1056, 110 USPQ2d 1089, 1096 (Fed, Cir, 2014).
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(2) Kessler v, Eldred £t 2! MGA =&

Kessler H 2] It ¢ Kessler v. Eldred, 206 U.S. 285 (1907) ¥2

ANA Frefget, W zetoly o #e 558 Efstal JUNE Eldreds=,
Kesslere] 7| A|7}gbolEl7} A}FAle] E3 2]
Uold Aag A7skded 3 A A3 £l i, 1d
4] EldredE 784 Kirklandiitoll thdt 53] d| adollA] s43kAF, 1
o Ao A FEFA Kesslero] AFS gk 284S 2 &8
A 718Gk, o] 9] Kesslers 3249l Z7}intervene)d}F 9T},

olo thste] AWIHAL S3E FaletA=A oAFe] o] ofn|
Kesslero| Al frelatAl 2= A7] wiiell & H(equity)d Hdaollx] 245
Kessler7} Z7}ebe= o] o] RE Aplol] thate] o] yeho] 28 xfofof
gt ar ebat gl 130

9] Kessler A0 t3te], AFES TN AL © AioA 548 GA
A= SelAeEl o] S e Ade] glo] T AlEE AlSsto] Ak, A

2 g 5= gle A A dimited tade righ)g Foal, @ AFS
wAE ST #dste] BAds) AlEe] A|9l(he status of non-
infringing products) & 8538k 2 o2 Q) FF I 53 g e JTEH
B WA oo} gl ofm| 2 3231 STt

o wpel ANESFAH YL 9 Kessler HEE WA 248 AE
o] AR 7F 2 1A o tfste] A7 ASeol 2718k MGA, Inc. v. General
Motors Corp, AFzA13De] 2 &8} ont, 1 2loll= o] &-&d o7} 1t

130) Thet o A2 v Kessler7} Aol F71abA] ehgtohd sl &g o] Air} o
A Dt A o e F52 WA R ARk
131) 827 F.2d 729 (Fed Cir. 1987) (Kessler H 2l %4 5315%F a4 v s g oA 2|
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(8) SpeedTrack, Inc. v, Office Depot, Inc, &+&

Brain Life 22 443} Kessler ¥ 2]& SpeedTrack v, Office Depot &
Ao A2t ag337rekA Gstrlet: At 2 488 2l
= Ao S H .

9] ARAClIA] SpeedTracke A€ 71Fe whet tlolg o] H2& F 3=
AZE o] HHH (method) A3 ##3}e], Office Depot
m/dE 0] Endeca2 ¥ T-ujsto] *}%‘S}ﬂ A= PWAIE A 2T ES
7F 9 A7Ee AR ATt FAsk AL, 1464 sjaskat a4l
MeE dEHEE FEs Ak E}“} Endeca 2] @Ale] AgH{ARQI
Oracle &30l F7}slA] o}y 3} et

¢kA SpeedTrack2 Endecad] AZE Y o]E AL8-813 Y WalmartS 2
=2 A2 A7)E g}, Brjz}e]l Endecas= A% 271 9dar, YntET} A}
43l Endeca ~2ZEo]= 535 kA &=ttar AT TH

% SpeedTrack> ThA| ‘BHH 0 2 FUSH AZEOE AlEal= &
2l Office DepotZ A ZE AE A 718k Aol AT},

CAFCE A ZA7} g0 F7VelA] &ktiete 28271 23] Kessler

448 5 gt FABIG. H)E Kessler AL A ZA12] Ao
FAIL v zpo A 2 o o] A EEA]E UFA| oYkl

Z*
U, ‘2H[2LR Sle]F Kessler HElE Y88 & J =S sl Ao] A E A
==
H

ol
o
i)
ro,
2 B

< 2ol Ak glol & = Q= AlxAke

o] Fxotw Pr%"??}u}il 1o}, Kessler

EE L
i
r
s
f
foi
QL
kl
N
b
re
ok
=

A7t S8 A% 2 2942 G2 S AL 55 24S A1k A wlASH)
S18he] 283k B,

132) SpeedTrack, Inc. v. Office Depot, Inc., 791 F.3d 1317, 115 USPQ2d 1559 (Fed.
Cir, 2015).
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(4) SimpleAir v. Google =&

o]o] CAFCE Simpleair, Inc, v. Google LLC HZA133)0]|A] Kessler H2]&=
ATuiAlEe] Aok o] HAadAdAe] Aot ‘BEAoR FY
(essentially the same)” 73-$-¢| 3Fa}o] 2 & Hr}ar FAsle] 1 <9<} 37
w55 Shint.

z

mlm

=t

SimpleAire F4] €™ (push notification) 7]l T3l REF| T A&LES
1% p

s 499 531E 7HAA A=, Googled] Eeh¢-= AR AH| 27} A}
2le] 5385 et dvtar F4stH o|n] o2 W 25 A7|E uh AU
Y-S AaoA A" 559 204 ZAE 55 g WA
I WA A7 FL3 A, SimpleAirZ} 0] 53] (double patenting) 241 2] &1
FAS | 2st7] el £45717F £ (terminal disclaimen S A|&3 3 &
S S0, ATuAE 2 Kessler H ]S D830t ohyk 1AM AL 99} 2
o] Aeteh= A oA Aol Alejd S3]ef BoA ZAd 53519 F3

& 33| wlaskA| ohy sl

CAFCE WAl &7} H-&-57] fJstol= st Fadx 2418 917 "2
Az o Fdrstolof sz, W Fodhs A2 53 AT
, S = A 7ade] wlart BAfolekal shir 139 H] = £
I} AEHAT stelets, vt TS| 583 ?‘?:iﬂxl %‘
o F4steiME obY Ha, Kessler H2lE 288 AQA o RE
at7] S131A A7 tizsololok drkar A ekl

i

o

~

¢

133) SimpleAir, Inc. v. Google LLC, 884 F.3d 1160 (Fed. Cir, 2018).

134) Google “A| AL Hatol A A& € AT I AAZ= 1 o] Aol EA8kA] &9k
9 o] Yol FAEHA] oY gt (claims that emerge from reexamnation do not in
and of themselves create a new cause of action that did not exist before)’ & AL &
o] JF3 vy Fagl E]’J_ FAISE Senju Pharm. Co., Ltd, v. Apotex Inc., 746 F.3d
1344 (Fed, Cir, 2014) #4S 4831904, ¢ Senju H2L A5 o] FA &=
A} 2 AH(reexamination) 3;;}7} A ol E B, E&7|7ko] E7)E 584 o]
Ae (ALY ZBS-of ga)) ATEs st 2ol FAIEHA] grof AT3e] Gt

QLB Z, CAFCE A8 9] 314 WA vlar) P4 oletal Aealed 9] Googleo]

7 A8t

2=
T
=
=



(5) In Re PersonalWeb Techs, LLC &t&

T A5 A S3AATE Amazon I AHIAE U E A

713} In Re PersonalWeb Technologies, Inc, AR oA E5]%]
U 2E57F AAZ AR et stuEkE Kessler S 9438 2
ArkaL Aetak i,

20113, PersonalWeb Amazon¥} 1 AH|AQ] DropboxE AtHE
Amazon Simple Storage Service(o]&} ‘$3)2] ] & Algo] zxlo] B =
skt AR AN A Yo A5 Al7sH WYl AT
A HS W ]A}, PersonalWeb2 A%t T2 Amazono] 3 HATE

AN 2=E7s3H FH(dismissal with prejudice)dFal Dropboxeb= A A~7}s3F
7} (dismissal without prejudice) 2 28 £ ZA3}4T} 130

20184, PersonalWeb2 $39] Alg-o] 5315 st Avtal FgstaA,
Amazon®| 2BIAFES AR ofe] AR ol =4 e T4
AT Amazong Aol 78Ee], PersonalWebe] A48 & R84t &
¢l (declaratory judgement) S T-3F= A2 A 7)8kaL ZANAY HEZ A
Z JhNEHA & vtE AE Z4ebet At eFAlEA (summary judgment) S Al
Fokdeh. 1AM FTuiAErt 32 ol ool i FTFE,
Kessler He]7} 24 Y o]F-o] g 9lo] g F75 SA gL At

PersonalWeb-& %J’ o &3l Ag|r) ql7] Ao AAart ZstEerng

b
Amazono] ‘B3 E 2 &5}A] &t FHHE A (adjudged non-infringer)’ ]

135) In Re: PersonalWeb Techs, LLC, Case No, 19-1918 (Fed. Cir, 2020). # o] &
PersonalWeb?] E3]+=, “A"(True Name)” E3]gtl B9+ AL 2A, A
(Hash)& AH8-3Fod Zt7he] dloly ol Adx o2 1/ 2" 2H(unique identifier)

& B3 A& Fo W&o = &t
136) FRCP A|412(a)(2)0l] o3} FAR7L §Hejgt Aol HYo] HH g 49f 3}
E W& = Q7] W, v voluntary dismissal-2 —?—ﬂ%‘j” 20 F3ol= =
a1, dismissale do|Z o &2 FHal Zsl2 A osl7| = o] @), A dismissalS B U 9]
wElolu} GALzbe] g o whe) A &858 248k (dismissal with prejudice)g} A 27}
538k ZF3}(dismissal without prejudice) 2 Ut} 1 Ao #elel= 714, ‘=9
27shol] B3 A, Y AFEA A AT Y, 2017, 2-188WH FE.
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A918 554 RAAGT FAHAT. Hobrh Kessler el 25 2

wele] 2AF Aolme Aaely Halde wE Faeks Aol WA
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HAZ 5SS Aol
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(4) W) Kessler W2l S A &3t0) 9lo] S5 Hat 2R Aol WA=
A EAES Aolehs 8 10S A =¥ Kessler H2]9] 71271 He= H
oo AR 2HEslA] FS Aot 19} 2 271 "Kessler HE]o &
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SHA 2 Aoltt, 2AL A o] Kessler AR FA|8k1A} g A}

A At 5 TG A TE BARAE AHE £E AV de
S 2% A (settle)st A} ghebd, 233k ool glof gt

317} 2o Folsls W o] o]t (by fashioning the dismissal
agreement to preserve any such rights to which the defendant is willing to agree) 7L

Aol 15 Aol Bl
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139) Marcel Fashions Group, Inc. v. Lucky Brand Dungarees, Inc., 898 F.3d 232 (2d
Cir, 2018).

140) Lucky Brand Dungarees Inc. v. Marcel Fashions Group Inc., Case No. 18-1086,
(May 14, 2020).
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Former Adjudication in the U.S. Patent Litigation
—Res Juidcata and the Kessler Doctrine in
The Federal Circuit—

Jung, Sangmin

The Federal Circuit(CAFC) applies Claim Preclusion in case of claims in
both suits are essentially the same, but not to activity after the date of
judgment. Also CAFC made a lot of ruling about Collateral Estoppel, i.e.
Issue Preclusion in consideration of patent litigation, And there is a
tendency to enlarge the application of Res Judicata for judicial economy.

The Kessler doctrine, which is a unique law to patent litigation, originated
from the Kessler v, Eldred, 206 U.S. 285(1907). The Kessler doctrine fills the
gap left by both preclusion. The Kessler doctrine protect an adjudged
non-infringer and its customer from repeated legal harassment.

The Federal Circuit brings the Kessler doctrine to life in Brain
Life(2014), and broadens application of the Kessler doctrine by
empowering customers to invoke it in SpeedTrack(2015). In SimpleAir
(2018), CAFC stated that the Kessler doctrine applies only if scope of
patent claims in both suits are essentially the same, but In Re
PersonalWeb(2020), the Federal Circuit said non-infringement need not be
actually litigated to invoke the Kessler dictrine contrary to collateral
estoppel, It could be valuable and useful as a legal principle to control

patent disputes against an unspecified number of consumers again.
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Former Adjudication, Res Judicata, Claim Preclusion, Issue Preclusion, Kessler Doctrine




