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& ¢(the public domain)= A|7|= IS 31 He v],0 HALAL 2574
AL B3kl AFAAd gk Ak 3] o3 dRjol oJsAnt st
of ghtk= A& omigitt, B Sv FAAAE A o o5k BA o AlgH
= 5EN A dH FES do QA A AR A
= x3= O]—roioli gt wEhA 478‘@‘% AW x3k2E a4 o] Hast
ot 53] 7HS Uiy o] BEH dvtxdks olslele Aol 7HE
el efel 1‘%7}% 5 slute] ol e7h 5151, aeg A9 7HEe 7 FAAAY
Aol thgk 2749 Z3H(supremacy clause)©] Ei= v~ $ &3t 312 o] €,
AzFAR o 2]|A] B X3t F H(the public domain)ell & A2}
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y

S WU 3ol E AR tE Y B mh2 bRl g

b AR B 5 ek, FHEe] AHALAY LS HASHE A9 29
o = Aolth, 1% FRBAY ) BFH ANEFOR B 9ol

12, 31, L57RRH0] 1992, 12, 15. 58 AP & FAZALAY A5z 4
£ AI5621%, 1998, 12, 31, dE7NF =] 1999, 1. 1.7E AIFHAEH] oe} 2ol 7]
A Asze A g A2ge s Uro] A ARt B Mg w=ahed 23
A Apol= EAsHA bt 29 HH T A2 HE X1]5621:<‘z 1998, 12, 31 784
571 o] el A} Slct. (Wi 2] Ak el 14 h o] 1998, 5. 29, AaLH AL, FA ol
ofstd mjare] o7k Alzhe 21 19967 oItk A2 A8 € 1998, 5. 29 A a1 977}
§326078 A Fzx) weba] Hinle] ARl H8HE M2 1991, 12, 31, i E A
44783 2 Hol=d|, Y&H o 2= 1 AZ | x}o|7} Qi)

6) Sanders, Anselm Kamperman, Unfair Competition Law: the Protection of Intellectual
and Industrial Creativity, First edition, Clarendon P., 1997, p. 11.
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Roebuck & Co. v, Stiffel Co. AR 3+4 o] At A7l H3lal Aot}
A A AH ] FES 23] ¢IEA

X 13% Bart ek,

o] A A8 e AR iy AAstuE T8 AdH s
1412 ook Ak, 2] UE e BAGAE A1l g el A Bt
2 b 2 4 ¢iek. o el s e Wde] G4 JFEL Frjsts A

L AL olyolA] dAutH I} «] = O] gty m

ol A Zg
T2 AW o] A& (federal preemption; federal supremacy)dl] 2]8Fe]

7) “The Patent and Copyright Clauses of the Federal Constitution do not by their own
force, or by negative implication, deprive the States of the power to adopt rules to
promote intellectual creation within their own jurisdictions where Congress has left
the field free of federal regulation,” Bonito Boat, Inc. v, Thunder Craft Boats, Inc.,
489 U.S. 141, 142 (1989); “The Framers recognized that individual States might have
peculiarly local interests that Congress might not consider worthy of attention. Thus,
the constitutional provision does not, of its own force, bar States from promoting
those local interests.” Goldstein v, California, 412 U.S. 546, 576 (1973).

8) Sears, Roebuck & Co, v, Stiffel Co,, 376 U, S, 225 (1964).
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Aol vt E 4 ot

2. 2 g $41 9] 9

(1) Sears, Roebuck & Co. v, Stiffel Co. AtA

Sears, Roebuck & Co. v, Stiffel Co, AF7A1D-& AWES| oL} #2HAH
4 Be g WA Eoh= apglel thate] ol ofdt BB AYAE B
7} 7Fs kAL Al E AR olnt, 3] arRll Stiffelrbe] AL FAE =
T2 FHZ(pole lamp)= 531215 FH3FA X3l7] Wil S3%&
2 JAHAH. 28y EHZ(pole lamp)= AN e A3
Sears, Roebucke HAH 02 FUS A|FS Alx3te] AHg 71 Ao v
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9) A= vt du]U R ¥l ‘The Defend Trade Secrets Act of 2016 (DTSA) (Pub.
L. 114-153, 130 Stat. 376, enacted May 11, 2016, codified at 18 U.S.C. § 1830, et
seq.)o] AAFEHAN LB Z FH FPHLESH o 94 28-Hr},

10) The Constitution of the United States (Art, 6, Cl, 2).

11) Sears, Roebuck & Co, v, Stiffel Co., 376 U.S. 225 (1964).,
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(2) Kewanee Oil Co. v, Bicron Corp. A}

AuF EsHy ¢l Jgud B SHTo] FELS Kewanee Oil Co, v,
Bicron Corp, AFA100] 4 TAFICE B ALA L] Ao B39 1d o]

13) United States v. Univis Lens Co., 316 U.S. 241, 250-252 (1942).

14) International Business Machines Corp. v. United States, 298 U.S. 131 (19306);
United Shoe Machinery Corp. v. United States, 258 U.S, 451, 463-464 (1922).

15) Kellogg Co. v, National Biscuit Co., 305 U.S. 111, 120-122 (1938); Singer Mfg. Co.
v. June Mfg. Co., 163 U.S. 169, 185 (1896).
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16) Kewanee Oil Co. v. Bicron Corp., 416 US 470 (1974).

17) Conmar Products Corp. v. Universal Slide Fastener Co., 172 F.2d 150 (2d Cir.
1949)ALAGA S E Aot} 1 o] A7ed]H o] #H3}+= Shellmar Products Co,
v. Allen-Qualley Co., 87 F.2d 104 (7th Cir, 1937), cert. denied 301 U.S. 695 (1937)
At A & E Shellmar Ruleo] a1, A|9F=3|HLlo] 3= Winston Research
Corp. v. Minnesota Mining & Mfg. Co., 350 F. 2d 134 (9th Cir, 1965)|4 H=H
Winston Ruleo] Qlt}h, ApA|EH &2 Y& 7‘ ,dgnld A o ol AAFA Y,
AbghE| Ay, A227 A|43.(2009), 26 ©] o} Bz

18) Kewanee Oil Co. v. Bicron Corp., 416 US 470, 492-3 (1974).
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QoA B FFelstal Akal o] WS &hal o8-8k FAlVtES Aelst
© A=g2A dYrdRE st Aol Fefd iy o] 7HAUs &
BE o8 713 E sk AL ofdEtal skt vl dwbols
7t A2 R 5359 FEshe YR ES S SAHA & 3 T I
PHIHES E & A7) Jokar A Ao

olof] tisto] T2 2F2=(Douglas) W‘?ﬂj-‘&i} Bl (Brennan) tHH &2 g
oJHE Yt 19 53R 357} HA| gk J o A= AFA A L2 o]
o Ek A9 v o] AL Sears, Roebuck & Co. v. Stiffel Co. A}
71203} Compco Corp, v, Day-Brite Lighting, Inc, AF12DS AF3pHA, A
Wolgl= 552 HeHA| v EFS BAst] Awg AE FHY B

o,
E

EE BERECRES i ES ERR N L DES L T

HEE HF Zolgu 1 BEL ARl s @ Rolehm 39l

oh. Teste] 1 BES BAIste] gulstriets 23 AARAL e A
& oheba A5 9lee
2ol AS AN RUHEE JPuTL AFoD BESHR Ao
wroz Qlgh el e s e BAZL Qrk stde). vk A
oRgute] EAlE SsMolA T o] ol mhtoltt it 34
gegol A $el2 BANY 5 552 won, 14del4 1799 FA
ego] WelAAR, Jgulhel el G785 FAPHol Held 5 9
= ol AFAel FAdRe TR0 dold oE A4S drAe
2 AET 5 g sho] AT 7|NAS AF SMARE P85 et
= olt. Z vFe Aol thate] 144 = 179 BRI F EFo]
Asrize] AT 5 Y AN oz MBI ESAES AEse TEH
A Asavhn Pot webd GFH FAYLS A FEe 19

& Aol glureivh sheic

19) 1d., 495.
20) Sears, Roebuck & Co. v, Stiffel Co., 376 U. S. 225 (1964).
21) Compco Corp. v, Day-Brite Lighting, Inc., 376 U, S. 234 (1964).
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Science and useful Arts”)22) AR-2] 3] o]l Y AZE Fofstr, & Aol o)
A Aol 37t WS & Ao 53 Aztdelrt. S 73]
AEE F387] A Aolrh. dgude Ar|ee] JuE A% =

T 3R/ UE Fate] 2o A HHAAYT B2 dPnLo]
Hep7)ee] MR E dashs Ae ot

Esu gl |4 ke A WAL & 9o TS WA
O

A3 3B S0 HolA Prh B FAAE} JYnUnEAE
FEATHY AEANALE SolAws) o2 Aolth, WL Fegche

B ARAA Fof & A w5 S3H Al Al 24 1:d7ke]
FHA Ao R QI3 7)o FINEJTHE T AA A o
Ao vdAS st wite] dPHEEAE BES 4 §lthon sale
bar), B2 Jgudo] 1E%o] FYPH oz Agetr|ets U A
A ¢k7) uol QJul AR BEWS 5 glrk. A7, 272 a}% el o
2 Fuf =] 100 0] FAARE o}A] JHHER FA] o
A (reverse engineering) o]l 2J3}4] 7|&-& 53 A& WastA] gt
S FEHAY 53 9] sl mjx]=HE Jgn
Yzl 55yolr BashA] g e sty o
th 53 53E ASA K3 AY 5IE F

22) United States Constitution, Art. 1, Sec. 8, Cl. 8.
23) Kewanee Oil Co. v. Bicron Corp., 416 US 470, 484 (1974).
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Ng 71ez2iE & 5 gle 7lsoly sy
o] ot} whebx gk S/ EA e Ve
St w2 == Ao oy, o] HE jiel= -2 o

Slol4] whEA) B Wast Qe

(3) Bonito Boat, Inc. v, Thunder Craft Boats, Inc At

Bonito Boat, Inc. v, Thunder Craft Boats, Inc AF7A20 0| A= E3|Ho =2

o
B7} A =t g—gau} ZF 719191 931 Bonito Boatst B2 ]84}
S Fste] gtoln] Fe22 whE PAE HEQ HAE(hul) HYASIES
TAZTE AES fes FAL HA AARE vHEo] o) ujE YF2
Eol FHE vhE vk 2 gl gtol 228 =xste] AFPS wE
A, 3 AFFE ol&ste] gtol 22 AES wETE I-Y S5
HARIES] = Alzgol et old 53 = I3l 1976\ d ¢l HET} A
ol 2AERATE 1983 EZ2|thE §559.94 H2 A, duEdo
2 ERRlo] Az k] HdEolv H&& HAlske AFHE s 39
oF AP 9l E EH O R AT Wk ofye} o} 22 Y9 Qe
o] 32 g Aol|A Ll dolvt FAHEE 2L WIS AL v]L-o sk A4

AATE £ 21983 7¢ 19 FH FE o] WAt} 1984 12¢
219 Y931 1) Thunder Craft BoastsE A2 Z2 et} oA 71-2-E
T3 HYo| AAES AFY Ax2THS AFHoR o] 83laL o] F 1=
A= o] f-2 258 A7

A AL 22t FHo] AFANH R BTt HA] ol F
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Is the § 2(1)(Ka) of the Unfair Competition Act
a Hunting License?

—With Regard to the Noonalgabang Case

Na, Jongkhab

Recently, in the Noonalgabang case the Supreme Court of Korea
interpreted the Ka-mok of the Law of Unfair Competition. The court
repeated that the Ka-mok is a supplemental general clause of unfair
competition law to protect invested labor and capital, However, the
Ka-mok could not be interpreted as a general clause but should be
interpreted as a unfair competition of misappropriation,

In the U.S., the law of unfair competition is invalid against the purpose
of other intellectual property laws, If other intellectual property laws
make the public domain, the law of unfair competition would not protect
a trade practice against the public domain. In France, the civil tort
provision is only applicable law to the unfair competition and the Art. 3
of German Unfair Competition Act is understood as a declaratory
provision then not be enforced.

As long as interpreted as a supplemental general clause, it would be a
supreme clause substituting the genuine supreme clause, In the
Noonalgabang case the Court stated that the distinctiveness of plaintiff’s
bag design has indicative function and then it would be protected as legal
interests, However, the defendant use the design at issue not a distinctive

sign but simply a design. Then, there is no competition between a sign of
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designation and a design of product and then, no unfair competition This
interpretation accords the precedent which distinguishes between a sign

and a design,

Keyword

Unfair Competition, Ka-mok, misappropriation, Noonalgabang case, palming off, passing off,

slavish imitation



