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A g 2w A 5 SR 4GS Bug #70) 27 Wata Yk =

219 A olF 2Hed 952 AASIAY AHES sk Fast
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D AAY, EAE med A, A8 Avde Walel 228 A% 1% 9, Mrade
Focusy, 305.(2020), 19,

2) M)A A RE71F A4l RlAbo B wlF 100098 Ao ANshe Fal 4
T AH B E‘iﬁ‘r FHZAHAZE 59F 200078) ellA F=ub19 AR A <1 20199 7
44%0H HE/ER AT AF v Fo] TR0 BAT ) BE A5 Azl T dFe

2 st 20200 3,49 56% F4% T @l 47HA EoIE71E Sonk el thal
S50 Stk HEATE, A% lAolE - Sk St HEATAE, FETY B
B 3 owsh FHzAL g AE A vl AN S0, Al B, (hups://
www, consumerinsight. co kr/retail/report_view?no=3153&id=pr16_list&PageNo=1&
schFlag=) A4 Y: 2021, 02, 03,

3) AulEeslr, "okl agER AT AF A7IA YRRl Wstel i W A7,
TrEARelE AT, A17A A25(2019), 1597,
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9) i 2004 8. 30, A 3L 2003762 A, 2006, 7. 28, A1, 20065947 XA 5.
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9 Oﬂ?J'X]*‘XH*bg(EUIPO) “FrAALR| A A E A (European Union Intellectual
Property Network)”, DesignView(Registered designs search tool) AFO]E, <(https://
www. tmdn. org/tmdsview-web/#/dsview/detail/EM700 000002022772-0001) , 734 :
2020, 12, 05,
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11) RCD No 002022772- OOOl A% "A: Packaging for foodstuffs, 27}2% E&H:
09.03, HARQIE ™ 85, E9 R S5UAF 20129 49 109,

12) FFEAEA A A2+ (European Union Intellectual Property Office)-2 35| 3% 2
YzARlel 23 FEYT-E B glon, 58 #d T2 FHESH (Euro-
pean Patent Office: EPO)ol| A #4511 9T},

13) FH ATAPHE A A (Court of Justice of the European Union)& fH ATHEU) ZoF
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9 A g o] S 1 gl g HAL Balo] g olde AEHow
WASHE Gehe FRela gL, 4] AP AR A (Court of Justice, 195211 A 3))
o} 3kl 71821 Lk 9 (General Court, 19881 A 2)) 0.2 4= o] t}, Avhi <l
o SRAT A, WEE L AN Sl e 13 AR FRET A
Court of Justice’= 7} 5] 2150] A/} 28 9] WeHGudge)h /e Aletol s 54
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14) Greffe, Pierre, “Un modéle peut-il se caractéiser a la fois par son contenant et son
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contenu?”, Propriété Industrielle, No 7-8 juillet-ao{it(2020), p. 41,
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15) vlApele] A ojofl #gk 2002/6 FHUARITE A3z ) F=x,

16) FHAT LAY 20139 69 62 BA, aff. T-68/11: PIBD 2013, No 994, III,
p.1573.

17) 019 AV A9 BA ZRs Anyalel HAE Ao TR A ol
B ol Zata W18 a9, seka, Wikl el 31§ o2 loldl 7
& Fue) AREE 1 U A9 sl olag vidolA] Fae) &
Q1o dhste] W RS ) Be) FEER ASE AL ded Ao Basio] of
& ofoltlolol] s@aks Aewa FAAol glE TAele ek vk ArCass
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SITHCA, Paris, pdle 5 ch. 1, 7 avr. 2015, No 14/07503 : JurisData No 2015-008797 ;
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19) 20024 10¢¥€ 219 A F=Atyxleld A3 L3 13 2245/2002(Commission
Regulation (EC) No 2245/2002 of 21 October 2002 implementing Council Regulation
(EC) No 6/2002 on Community designs). 5 493 748 FFAtJAF2l ol #3F o]A}
3] FA 6/20020)] 3 RaFA o 7 AFo] A3 XS FHolgka 8 2= itk B A
a2 20079 79 24 876/2007 AL 3] 14 B AHUARR] AT S w3 o]
aFA | FHEFA7L 7HY sl whek A = i)

20) YEFHL g3 2}, Article 3(Classification and indication of products), 2. The
classification of products shall serve exclusively administrative purposes.
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21) FFA YAl #3F 2001 129 129 9]AFS] 714 6/2002(Council Regulation (EC)
No 6/2002 of 12 December 2001 on Community designs). & T4 2006} 129 18
o 1891/2006 717 3 AHUA] AT FA A Fo]af A FrHEEA 7Hd e
a3k 40/94 T o whek AN S (A

22) PEEHEL 23 Zt}. Article 36(Conditions with which applications must
comply), 6. The information contained in the elements mentioned in paragraph 2
and in paragraph 3(a) and (d) shall not affect the scope of protection of the design
as such,

23) YERILS b2 2. Article 6(Individual character), 1. A design shall be
considered to have individual character if the overall impression it produces on the
informed user differs from the overall impression produced on such a user by any
design which has been made available to the public:

(a) in the case of an unregistered Community design, before the date on which the
design for which protection is claimed has first been made available to the public;
(b) in the case of a registered Community design, before the date of filing the

application for registration or, if a priority is claimed, the date of priority.
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24) o] o] th3t ApA|3F 8L Vaque L. G, “La notion de “consommateur moyen” selon la
jurisprudence de la Cour de justice des Communautes europeennes”, Revue du Droit
de I'Union Europeenne, No 1(2004), pp. 69-92 Z+Z.
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6/2002 FrEYARITFH A6z A1 Eitol wh=2H, 455+ AR-AHinformed
usen)7} SE ARl ko] 7FA]= AA A Q] Q17 (overall impression)©] L
TEUARIY] oy 494 9 Aol disolAl 3324 vAklo] 853k
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2 7FASE it 28lal 52 ARl s WalHow
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25) Directive 98/71/EC of the European Parliament and of the Council of 13 October
1998 on the legal protection of designs. (11) Whereas protection is conferred by way
of registration upon the right holder for those design features of a product, in whole
or in part, which are shown visibly in an application and made available to the
public by way of publication or consultation of the relevant file.
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26) Council Regulation(EC) No 6/2002 of 12 December 2001 on Community designs(©]
3} ‘6/2002 FH TRl A’) Article 6(2) In assessing individual character, the degree
of freedom of the designer in developing the design shall be taken into
consideration,
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el el dote WARH AT 5 AARA A vl Al
ke T Qlom, Zzte] FHARES ARsstel Hashs Aol )
gk, ge] el iAele] TR LSS sk Bejshe] Baehd o @

o aga ole MAwE] dxe
A10Z2L e 9ol & FE E o] Slnt,
olglgt A Ao 92L& o] A< Karen Milen FHANA HoIFE FHA

A Bl & yehd Stk o] RN FHATAP AR

-

2L ot @

A919] B S Bekgrol glojA] ol A tAIERNE e el
a5 AT T FAtolRE BESHE o Ha1, o] o] FAE ©)
Q) AAE 1Fo2 Bus delE s} m Sule] tixelgte] vag

S A} Beko] s Aok gheha wrlch»)

27) 2002/6 FrAYARITTE Aoz A1F 2o 9E THL G Zrh Aricle
6(Individual character) 1. A design shall be considered to have individual character if
the overall impression it produces on the informed user differs from the overall
impression produced on such a user by any design which has been made available
to the public: -+ 2,

28) 2002/6 FrAYAFITFA A10Z A18 & 742 23 2}, Article 10 (Scope of
protection) 1. The scope of the protection conferred by a Community design shall
include any design which does not produce on the informed user a different overall
impression,

29) AP AEE 20149 69 19U BE, C-345/13, §35, FFHATAP AT Aol
E, <http://curia.europa, eu/juris/document/document. jsf;jsessionid=0DF0384DEDB
E39154A 69971786A8AA77 ?text=&docid=153817&pagelndex=0&doclang=FR&mode=
Ist&dir=&occ=first&part=1&cid=2327675) , 744 A: 2020, 12, 12,

FTro] EALS + A oJA s M= Karen Millen Fashionsi= 2005 o} d =9
A 2EgolZ Mzot B UE & F 7HA v Fufsr] AFRet, ol dAE A
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SiEEtE 27lo] 5 Aviths BEdor)s 84t HA Xehs Ao
obd & IA7MA Zel A=A del] == A A Av)gtel] wt

whajo} shoh o B} 30

o) AFZ1 EBUARI0 GlolAE HEEY ool EaFeol Y Aol w
%z} #go] W8 Arizke] Y= Aoleka W & glev], 98le of Al
A 2T Yol AuHel Arizke FE A RO B of
A %= e
A 2w GAQ] Dunnest o218t /-5 Tt BEAEFS WEAT. EAF-S 2006
5] ‘?4’77]—2] DunneSJ ol A Huf =] Q) D]- 20073 %9l Karen Millen Fashionst o}
A= 15l DunnesE A2 25E Al7)ske] BAlEo] oFo 3 v5STF
iﬂ‘:]xl'?_ § Ha Pt =43, ol 215 H YL Karen Millen Fashions2] 32

A,

21-8-303L o]ell Dunness= o} W= g Aol Faget, EA ol FAgTh= AS Q1A
3} A] Dunnesit Karen Millen Fashions7} 2]l th3t w5535 tlAld @Al o)
gk o] & A7|dtt HARIAY FEAE Flshe ol fE A Felle AEAOH
A)o] §lar, EA), Karen Millen Fashionst o] 23t AlA& W3R Lvt= AS &
AZ WA o]el old A= g Y& AAE Tkl vhg AES F3 FHAA
A A4 A2 5 WA vl A23E e o AA| A A4de] o
A HrRleA 7 BEEe 2302 AAE A thER] nefste Ao Has
A o] offol th3le] AL o=t B4 vleEIT AR FE4S FHE
o A= AAR A 0] AL THA L S SHEof 3R oo tEhe
HAE o F3}3rt.

30) tiR € 2001, 6, 29, X131 200053388 +4; iR 2006, 7. 28, X131 200552975 4.

31) B9 2005, 6. 10. 31 200452987 TH4; tIHY 2009. 1. 30. A3 200754830 4.
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F2Ad o] Actou} B 9] kol 9loja] vl Al Eloj = oF Hr},

9 oA o] A TETARINA AF2 FdH s = ®
HAT. S oA FalA AFolgtal s FAA LA uﬂo}oq %99l
Ao g2 o oA wiAIAIZIA] kgt & Aol =
2ol gi3te] AT AE WEsHA mdEstaAl gohA o]
27] oAb ol 3hA, s, AN T e ekt Y 9 4AE
3 BaE 4 Q) 34

meba kel AE elTe] B RS AUt 5 gls A ZU9lol

)
off & o i

o, olefat ol wZol i A SHeiAele] Bhele tael Aol of
§ 252 TR A9en B 5 vk Bsol of AR, 2F el ot
of AelRaTrt AW Aw e FUle BAZL B AES Ua
Qo] mEH9IoIA] A o=t gleitka Holol & Aolth. AFlE 2
T3 el Tiaelel A4S BEtel glol AF FEE Al A

o FzRa}o] o)Al= 7habal Aol Kol At)

FHAG sFUAEL JoM e EdM = tHArlo] BHA| = A
HgE AFS Sk AE2A AlF BAZE s ofoF fh35 o] AR
s

v:__T
soele 946 BEAE AF AL HELFO EH EEERS

ol SRtk 1

34) o]#g dAelE a7 A Wl M= FH ATAAALLH EUIPO) HAIE
% 29 CP 6olgtal Bl T A o AbAlsHA drg o] gl 2018 59 15U
2 FEAYAAL] AZH md dAo]| ggk FAlE(Convergence on  graphic
representations of designs — Common Communication v1.0, 15 May 2018),
European Trade Mark and Design Network.

35) ol 2lak A& 2002/6 T AT A362 A23kel 2 ept .

Article 36(2) The application shall further contain an indication of the products
inwhich the design is intended to be incorporated or to which it is intended to be

applied.
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5 W lel P vIAA om0 B £E AT BAE 9PN ez
o Woltk 3 oleid AF HAS PAYE FUAFAAARR WA
6.1.4.4. FRANE Eefbd, AF EAS Fdo] BT S e
A0z 29900] Ag AF BAS WAT 5 ek ol G2 5 9l
o3 Thek AAkke] AIF EAIE AUO WA A% 2Uole FolE

Flelo} sl 291910l olwe} el WY S 9] wEolt
dol SHATANALY AAPIES shtel FEATA Z040] of

o 7151 AR EAY S G 7o dE 4 2 0% & HUAAALA

AR AN 6,143, HR AF EA A3 B

o AFZo] EAlEe] Q= BS BrTiAelo e &

085 AEE] MEA FAT 2k BR) £ Bat girka AT

3 QIck39 ol2fdt HolA] AF B F % 37 EAS Bstel thyRdeAE

Z9lo] AR YeA= kAR, SAA M AlFE ST 3lolA

36) ol 2gk & 2002/6 frHTARRITFA 2362 Aowel 2 ek qivt.

Article 36(6) The information contained in the elements mentioned in paragraph 2 and in
paragraph 3(a) and (d) shall not affect the scope of protection of the design as such.

37) o]k J-& 2245/2002 FrHTAIA 72 A3z A28l 2 ehd gl
Article 3(2) The classification of products shall serve exclusively administrative
purposes.

38) FHATR AL AA7 ]S, Al67H(Additional Elements that an Application Must or
May Contain), 6.1.4 Indication of products, 6.1.4.4 Ex officio change of indication, -f-3
AR 2 A2 AFo]E | (https://guidelines. euipo.europa,eu/180337 2/1788468/desi
gns-guidelines/6-1-4-4-ex-officio-change-of-indication) , 7324 : 2021, 01, 30,

39) FFRAGA| 2 A4 AHAL7S, A6 (Additional Elements that an Application Must
or May Contain), 6.1.4.3 How to indicate products, More than one product can be
indicated in the application 3z
“When more than one product is indicated in the application, the products do not
have to belong to the same class of the Locarno Classification, unless several designs
are combined in a multiple application (Article 37(1) CDR; Article 2(2) CDIR).” #¥
AR 2 A2k AFO]E | (https://guidelines. euipo.europa.eu/1803372/1786139/desi
gns-guidelin es/6-1-4-3-how-to-indicate-products) , 734 : 2021, 01. 30.
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2l WelE Adshs AL 235y T [1214] RCD No 001469480
gzl AlEFS BEsHA A3 A

Wl gk Bnk ofg} Y] g I AHE 2 5 k= A
oA Ale H2E agich

o FA18 $AH Ao TS ke e QA Aoiugin. Fo) 2
225 7he] $940] DA 6/2002 FHEAATA A6z 74
28 eA0 met 98 FRFEATA FAN ANTE Bl A

I,

TZANE QA& 5= ot
AAR F A A38Z A1gtel wp=w 42 A362 A1E as WA caol
A o] Y= AFFELS UL Fojd glo] BEH <l V| AAMFE o T3t

theted, A4, 2012, 289).

42) 6/2002 FAYAFITFA A38F(Date of filing) A|1&. The date of filing of an
application for a registered Community design shall be the date on which documents
containing the information specified in Article 36(1) are filed with the Office by the
applicant, -+
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d dEatgte 2 AFEHI gk B8 o] 2 AT THA 7HA
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Ty A SRRl B Skt dEste], tARle &
ekl QlojA FolE aejsfof star B3 oW V| AAS SR YAt
A& SAL AYA Y FA= Fads B RN AF FA
thate] -4 742 Fojaglet, apAN flelA Eek FHTARITA Al
3639 Z oAl met A E S AlE BAEYE 2388 =4
off dE97F slekal sfof & Aoltt, dE xR £AHE ATH 7=
ojsfistA] &=rhaL strlete AlE Al thate] A2 RS Fofdhs
<7|= WEatA] ot

ez et FHATH Y T U 2 AAC 24 AF R
A& WA dEshs A7 B tidide] Fe-ole g2 et 4
Ed Bz Bozleh, 28y 6/2002 frytlARITTA #1362 A6l vl F
o] Bi, AR tiziele] B ejel dE ARl 28 AFS AT 3l
oM 23lE = B HARlE H5¥er aefstelol & dart
AE Ao Bt g AAR Ee] @ E Uzl 2 AAE st
= o] TF Alell ¥ W2 BE WS AT F =S & & Wt opy
2k, o] & FolA BE AFEAL] AT YAl A AF g Heh 23

43) & TFAN= EYA(a request for registration), 921 AYUAR (information
identifying the applicant), Z12]3 E-Al|o] Zg3sl tjx}ele] ¥ (a representation of
the design suitable for reproduction)o] @7 o] At}

44) SbA) o173 71AAEE B FA M E shall’ 2FALS ARSI QAN 5 A oA
£ ‘may ZFAE AREEEA QU

45) 8% Pogs’ ARIIA = TARQ1 T A of] 9bA] AlF BAIE WA LB teE A7ds)
3 It} TUE, 18 Mars 2010, Affaire T-9/07, Grupo Promer Mon Graphic, SA, /
OHMI, Pepsico, Inc., Paragraphe 56.
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Judgment of the General Court (Fifth Chamber) of 12 March 2020, Gamma-A SIA v
European Union Intellectual Property Office, Case T-352/19,
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¢http://curia. europa. eu/juris/document/document. jsf;jsessionid=8C832817
A3D73114C045FEBDA70E4D74 ?text=&docid=224390&pagelndex=0&doclang=
en&mode=Ist&dir=&occ=first&part=1&cid=4197213) , 742 4: 2020, 12, 01,

FHAGA AL, “FHAFA AN EH A (European  Union  Intellectual
Property Network)”, DesignView (Registered designs search tool) AFo]E, (http
s://www . tmdn,org/tmdsview-web/#/dsview/detail/EM700000002022772-
0001), 74 2020, 12. 05,

g2 E3|H, “Propriété industrielle Bulletin Documentaire”, PIBD HE 44 A}o|
E, <https://pibd.inpi.fr/), 74 d: 2021, 01. 09.

FHATAAANNY, FHAG S ST FAUAR] AAE, FHAFA A A

o] &, (https://gui delines, euipo.europa.eu/), AL 2021, 01, 15,

FHRIALOIE - &gt F-5ATAE, ETY AE 2 Wt FH AV, A

wel Lo E | (hitps://www.cons umerinsight,co. kr/retail/report_view?no=3153&

id

=prl6_list&PageNo= 1&schFlag=), 7421 4: 2021, 02, 03,

il

(ATETA)
uhg 2 o] 6ol “tizlele] B it Sjdl wh
E8%, 2012,

(o
ofl

2073 AePH o 9@ A7,



Fris — T HELGTIAL] RIS P2y 175

Protection Scope and Individual Character of
Transparent Food Packaging Design
—Focusing on the Decision of T-352/19 Sentenced on
March 12, 2020 by The General Court of The European
Union—

Yang, Daeseung

This judgment delivered on March 12, 2020 by the General Court of the
European Union (TEU) ruled on the validity of food packaging design
represented with the food they are supposed to contain. In rejecting
appeals against decisions of the European Union Intellectual Property
Office that the registered Community design representing ‘packaging for
foodstuffs’ was invalid, the General Court has held that the design at issue
produced an impression of déja vu in relation to the earlier design. In
reaching its decision, the court rejected applicant’s argument that the
scope of the design protection could be extended to the contents of the
packaging in question, such as fish, which were visible through the
transparent lids, The issue of this ruling is whether only some of the
elements indicated can be taken into account against the applicant's will
when doing overall impression of the design. The Court accorded
particular importance to one part of the design, the packaging, and ruled
out another, the foods represented, which had not been explicitly
excluded from the protection claimed by the applicant. However, there is

a controversy about whether it is possible to distinguish the essential part
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from the subsidiary part and ignore certain elements in the judgment of

individual character.
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