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AHrol] of3te] A | B 73S 27| A Kt gokal Bo1E of "ol
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Zoll o]7do] & = Sk, 713E S el Abro] & of i ek} dds) 55
ol et AAAIA = WES] A E] JA ke Fud F =

@elw glof ®eko] a g gpolnt,

m, Fe=ro] A3 EA =

S zoke 71gte] vt 9 BE 530 #a Ao s A
Aoz xdets Aol Slol e Fol(due care) E= WO EA

o o

(unintentional)ol] 7] %3k @ale] &S AT} 3D f-2ve 53Holy
FEY Tl £ FEAEE S9EAe dEoy 538 vdel] nE
E71d 58] 5 dA
o7} 9iet.

Sepzerel TS AsRe) A ade FUd Fol WY
T2 (due care)"& 7]& A5ole 7I3to] =Het7 L Hl oA o
tionally)” 7|13+e #5381 Eaf Z Aol Sl #ak dejvt 29 A

A

Al 5
Aok B o] A3 H-& dAstofoF gtk Aot Alf=2 I F

= (uninten-

31) Patent Law Treaty §12(1)("A Contracting Party shall provide that, where an
applicant or owner has failed to comply with a time limit for an action in a
procedure before the Office, and that failure has the direct consequence of causing a
loss of rights with respect to an application or patent, the Office shall reinstate the
rights of the applicant or owner with respect to the application or patent concerned,
ift (i) a request to that effect is made to the Office in accordance with the
requirements prescribed in the Regulations; (ii) the request is filed, and all of the
requirements in respect of which the time limit for the said action applied are
complied with, within the time limit prescribed in the Regulations; (iii) the request
states the reasons for the failure to comply with the time limit; and (iv) the Office
finds that the failure to comply with the time limit occurred in spite of due care
required by the circumstances having been taken or, at the option of the Contracting

Party, that any delay was unintentional.”).
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A R T Folzl AFelA HAE WE Aol aTHE A
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o ER 2 Pe F92) ol 7S AT 27t gleg vesnd
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B Folcare)'s] £ BT UT FL FFEOD /1ES Ag3H
|4, Feol” 712 A

TAZE AEH R oeE F ke HEe A
2 Y9 BAl(contro)E HoA = Ag-olvt H83A] = FUdovt
S84t A= F = dake} 1
zpolghal Bal, S zoke] w2 A FAZE BE A oFTolA] A o
H e AE7E HEE 57 f18] T H A (agreed statement) & A B 2
of ghrhal A|QFeF ATt 3 ¥, AR o} of2dEY - 28lX T FXSE
FEE Fom Hl o= e gk A Aok B o] A oF gt
WS AR A3 Fel wE A37}e EO]O < Fo| A 2=
Jeow, 7t #AHL A3 B8 1o uE JF 7he] 7S B
FAoF ghetal #7338 k.39
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32) AAAAANIE7 T FAAES, ‘55 HZF A E (Explanatory notes on the
Patent Law Treaty and Regulations under the Patent Law Treaty)”, WIPO, (http://
www.wipo.net), A2 : 2021, 6, 4.

33) o3 9] 521, QT FEU Ae =l wh2 WP N B AT et
A1 E3)H, 2011, 214,

34) ol <] 591, Ae] AAATHILA, 2148,

35) AAAHAFAZIT SAD 1293 L 1294 of2-EH(olaf < 9] 5¢1, oke] 3
ATHILA, 215HAA] AJQAE).
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A A e T kel wiefe o) FolAX e AokTe] Ashe Aow
ARAYAR, SEYEF =] o)A e oSS Fustd =
St o A ezl aTshe AelgBel AAH a7 $FS
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SelRizoke A3l dabA a3 Ads) ) 71gS FehA X
gk delo] 2Ed G2 RE Hojx e B B FLAE AT 7|k vis
L25E Hojx 12704 ool Hgf 3] &l &3k 7ol glojof = AL
2 AR feusts Ss ek 7hdol thvlsf 2013\ 349 22 &
W 7S S A3 E VIS T 1490lA L= gl 53
ekt L A H ol vk

36) Sz 29t v oA % “all due care’ 2 7| AFF o “all’ o2k ol
7} YR Z3EE “appropriate due care’® FABAE Agto] dgom, ol
“reasonable due care” TEX “reasonable care’® ZAEE AT A= “all’o]gt= whor}
Qo] 227} glen olE thE wolz tAlste Ak ol HA| oot “all'e Akl
“due care™F st A o2 AR AATHAAAAALTAZT AARD 1314 97 (o]
g €] 521, ool A ATH A, 215 A A8,

37) Patent Law Treaty Rules §13(2)(“[Time Limit Under Article 12(1)(ii)] The time limit
for making a request, and for complying with the requirements, under Article
12(1)(ii), shall be the earlier to expire of the following: (i) not less than two months
from the date of the removal of the cause of failure to comply with the time limit for
the action in question; (ii) not less than 12 months from the date of expiration of the
time limit for the action in question, or, where a request relates to non-payment of a
maintenance fee, not less than 12 months from the date of expiration of the period
of grace provided under Article Shis of the Paris Convention,”); 5&] ¥ ZFA| &Y 7 2]
(Regulations under the Patent Law Treaty)-< 20059l 12} 7R =l o™, 1 7R A}
go] 2006, 1. 1.2+2 L& F AT}
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Hloj=doll i) wl= 53132 ko] 7] olf 3l dIE Hd
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38) 35 U.S.C. §27(“The Director may establish procedures, including the requirement
for payment of the fee specified in section 41(a)(7), to revive an unintentionally
abandoned application for patent, accept an unintentionally delayed payment of the
fee for issuing each patent, or accept an unintentionally delayed response by the
patent owner in a reexamination proceeding, upon petition by the applicant for
patent or patent owner,"),

39) 35 U.S.C. §41(c)(1)(“The Director may accept the payment of any maintenance fee
required by subsection (b) after the 6-month grace period if the delay is shown to
the satisfaction of the Director to have been unintentional.”).

40) 37 CFR §1.137(a)("Revival on the basis of unintentional delay. If the delay in reply
by applicant or patent owner was unintentional, a petition may be filed pursuant to
this section to revive an abandoned application or a reexamination prosecution
terminated under § 1.550(d) or § 1.957(b) or limited under § 1.957(c).”).

41) "= 5842 2013 12¢ 18Y LEE 53 /NS T3 Sz (Patent Law
Treaty) 5 de|35 &d 7L hF whgskdet. 78 w0l #e Wshe 35 US.C.
§27& AAds HloEHo g 27)dE S 35, HmHo g Add 535 4,
Hejeaog Add AL "ake] &7) 1A ol B HAE vids) U<
A £ U FEA B35S A 0vke Ao, vleexor 7|9 =
A3 5 datel &3] o9 “F&  glE(unavoidable) A "0 2 7] IHFH
So] D258 BAE A st

42) 0= B3 H 2 93t 4= gli=(unavoidable) A 1"3} “H] 2] =2 (unintentional) ] ¢1” &
o)Fel A8 B ALE £Paa A, WA Agte] el 9% Hee] 2
A oo v 98 gl A A9 FANR AZo] Bio] A AAAom A
35 7hs oM ® w2 Aol oo whel, vz Aol thet A= F8 7hs
‘del At vs 58 F=g A3 E JLdS WAsta ez Fad A
TAZTHE AH oM FLFFEE b2 ARk S AL i 20114
GA T F Qe AdE ol E ote AL FFEIF $540%0 W, vl =H Adg
7122 e A4 $1,6200.% 38 A=A Agskelct,



124 A2 A2 A #1637 A35.(20214 9Y)

(petition)s] Aedo] P& F7HHel ARG 97T 5 Y= Belg B
(reserve)dlal, A 21l Al&]AdA o] F-(duty of candor and good faith)ol] 2]
8 712k 5} FRE BA7AA] A 713l A2 A o] v o m A o] ek
A%"S wolEeIT. %—7}14% UF2 975 2u JAde) A&S
N Aelo% JAe AD AFA B v Eyo] ol ysE B
FAAEE o780

%o TR, VT 5539 Wes)% AL DelsE F9
A7l wet FARRS A% S5 Delhes FHsL otk olE &

.

ot

of, A% o] 4 Fol £7] 17 A% A5k 3749 ool A
29903, £7] 278 A 19 o fehd o] =22] A o] UeA w5
8 % gl Aol AYEAE £A Q=Th 9 Wk, ARk 2] 3

)
>

7y A

T8 ¢ Qlar, Jalf A o] vjoj = olgtar Azbal=A]o) thek S 87
& Qv &4, A3 E Fdo] 1de] dol AEE A9, vT SIS
Alo] A Ago = dAp Fo| T7] AMEE A A=A ol tigk 7}
2l AH, A Qlo] AAE gh= ApollA dubH o g g7 E= FLo 4T
3 9 (due care)@} F-A]H8H(diligence) o= ET3FL DA ¥V +FH

S 2 AAREA N HE FAREE 8TFF 5 9
=

=S

vFe] BeEBAEE Sevete] AU F g AR Se o
o] “e8) Z20](due care)’ HTHE §128] ¢h8bE “v] o) = 4 (unintentionally)’
Q4] ofnte BRtE vhRwe] Aels)P o] WolEelA: glo
w0 Ao w Pelse] ARE E5ad ARl AL Ro] o

43) = 53134 AR R A MPEP 711.03(c).

44) w]=r 53813 AARAIZIA] MPEP 2590.

45) v]= 5313 HALR R4 MPEP 711.03(c><1)(D).

46) v|=r 53 H & Lafloz A3 E-S AUt vl =4 otk Zl< (statement) T

© 2 ZF(automatic) O 2 =A| (1mmed1ate) 2¢18}= Te-Petition, /\] S 23l
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£ TR Qe H v, nlEe 717 sH F 127020 AFsieE el
0] YFHW HBS 3§35 Yrks Mol Folah, UNTFo] 4
st} WA QP ANTHE 2991 $o) AAA oo Add ugs F
Lo ARst S PEE Ao olsd 4 otk

Qe G AA R TFE 717 el nhE A HE AmE FHRE
Slol gkl B2 el Wl =AW 589, 4ED So] H2e T
ehol F/hE SAAS FAE e Ao 32, TAEH AN} o
Fol Rz el tsl %Al WelEe AZsn A4E A5 5 = 7

2lo] 33 5 chopate ) QBRI mE Selutebel uhe AL, el
gEAEe] AR £2F ol WA A= Dasi

Qo] Aelsia Qi ALs|Re] AR ae Jzkel At AP
o170l s MAHMEA ofipolrt, e Selvpelst A HYD 5

= g
R AHE Ael3lE 87108 1 QoL 20119 HH R S

Ko, 1271 B AEE 55 gl wet Add 58] delss Fd 1,897
2ol thslh 100% %15H7] % sheiet.

47) Lumenyte Intl Corp. v, Cable Lite Corp., Nos, 96-1011, 96-1077, 1996 U.S. App.
LEXIS 16400, 1996 WL 383927 (Fed. Cir. July 9, 1996). SI"ata e 24 J Lo
A7 | A dEA F gk o] 49 X7t vl = olqithE MEo| AR, &
W FA FAS T Bl ALolfel tgstA 7= g AL =A<l Aol
ol BrgstaL, Ael3E LS & A= BAAR Fiber Lite?} B4 AFS S48
A7 olo1A] f3L Lumenytel %9 o=} QIglem Aela 39 BHoNE 27
2 998 ek w3kt

i) YR SNz 1S BEL 014RE S /19 AR 2 A A
9E F Qe AT A AR e o] E WAL B3R Ve FH 14U 0lA] 270
42 Gofelet. =g, 2T, FARAFEEY 9 SASHEA Y S
A X Soll el el E o] 7Esles TEAF A, AelsE a4 g At
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Al A3 o]-f = WMA AT A oo whet, B EF| o] AT o
" a7 Heke EFHELT) A12zx0] A A Fo(due
care)’ FFO 2 3t FHY] “HIA F gle A HUE g3lE Aog A

Hate Aol Bhgair )

AN}

YE2 HAE v AL A3 Aol whet dad dFet 2XE T3
ol =78kl oW Apzde] A Z]zbe] Fykek Aoz QI Hg
35 7]13 2 FolstaL Itk 5D 53], " sl wEh dastttal I HE
FBE 22"E VSRR B A O FSE2A Y el wE A
3|5 oRE AR Ho| FEHY. F o FAHSRE dE 5SS
Rehoais g A S

(o,

49) d¥ 5314, 20110 HE MA Mg, A 53, A10F (&3] - E318A
TFAAA e AAE"), 179-1814,

50) B 53 HL2 A FHA AN S35 FRHVIE = Ao A IE "atd 7
A= JF A d 5 gle AR 5 sﬂde G IALE R o F¢ qFg ol uhe)
vl AASHA 34 = AL YA 43} 1994 714 = o]F 20114 H 71 FA7MA] &
A 35S AT oE AT AF ot HS NAYTt. o] wht, FA| =3}
A A UF dAs = A 4% wkoro m, AAIA FAo) v Fo] A3 E 2713 ¢
33 ot QltkE 877F A&H o2 Qdthe e AL E 5313, oo 3l
X Az,

51) A& 535, 17|17k} Fo] At ol &3 spol=kel,, B 5354, 2019, 221
(“PHE23EWIECE CTPLTEREDE 2 AW O AN, Thih 570D A% %
U\ fetfias, RIS THBEZIND LA NEHBETHOICE VI DEHAIT,
T hnb b3, MHHDOMEIC L h PHEBCES 1o & T, MBNICFEi
FTAHENTERILDIZ ERDWTEYAHE 255 b DL LT, HWHkBEROT
MEFAETHIEELE L.

l
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A 4k FRED Qe A AFE Aes)Re] gt Qi
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45 Qe AR S 9As) BEA AAE BE A Fo grE 3
$-efubebe] G Py ol AALSHE whoh A

A3 BAmel A 414 FIRke SolMzere ks 4T et o] 7}
geny PhUE 53 it g Izke] MR =R 1de] 23
9% 4 gokm FASIeka glo] S-eiutet Sowst B
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o 99, 4%
B Be A1Ee AL g, 29 WelslR sIto 2A el 1Y)
e AAZ T ANA BReRA G St FFeI FnF W
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A AAE kA W) 99 A4 Bl AET Aol FnlE 9w Heka

2at Ab7lo] 48 ol oljet 2 BAHE A

E314, ko] 7hol=g)el, 209,
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55) AB E3]%, ool slol=gtel, 28 (“Fiia 5 I AT E b2 B H A fe o
foH &, "YU TRETAC &f] TERCIRELBR LIZH 20\, TRk
3 D A R TR N T & AR Ie o 7o H v L 9,0,

56) ol & B0, HAISFE Yol et AT A& A H HIEE VAT A HS 53
Al AEE F Ae Je7t 2 Dol g HM, 535 T ¢ HAAd A |
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4. frd 5313 9] 93 Rz

94 &3]3 (EPO: European Patent Office)9] A3 EA|=+= A A
(re-establishment of rights)>) 0. 2 th R ¥ +=d|, t}2 velol= g %%?_] =
o] Ax}A o]elg FHA B3 3l7] 218l Aake] &8 (further processing)©| 2k
L B5g ARE s SuE A glo] Ak AglE ASekE oA 4
A2 AT 5 QB Bt Qekw9) A3} 29 7o ol e
717+ FHEF ZHEPC: The European Patent Convention) A3 7F2] #|135

Z A3FolA S Agshe 7172 Al 9lg [ RASSI=E I d B

8 S5 oM A AdA ol g AAH axde A, %%0101
Ly

F&ol et Q7 EE TRE A3 E Tl due care)E THEE-oll

g 717 el Z‘é_i}% s glslolof gt f1 %31%% =7}
AU $7342 S A AN A9 55
=], E3H ok XﬂlZfﬁ A& A A SHE 2FESE 2] (due care)

H] 9] = A (unintentional) & “A338F Fo” @ AL AHULSS & = Q) 60

57) EPC §122(1)(“An applicant for or proprietor of a European patent who, in spite of
all due care required by the circumstances having been taken, was unable to
observe a time limit vis-a-vis the European Patent Office shall have his rights
re-established upon request if the non-observance of this time limit has the direct
consequence of causing the refusal of the European patent application or of a
request, or the deeming of the application to have been withdrawn, or the
revocation of the European patent, or the loss of any other right or means of
redress.”).

58) EPC §121(1)(“If an applicant fails to observe a time limit vis-a-vis the European
Patent Office, he may request further processing of the European patent
application.”)

59) A8 A A= D] &8 (further processing) S 5™ 3F AP o] gl b, HFw
W AAE A5 5 ol

60) S ZHPLT)S] e 3| (due care)’ oA ] o} “RE Ae F

i

e}

gl

2](all due
[e}
o

care)"BH= §o15 Qs U7 dZsH 248 FHEsHe Fo R HolAg, §1 53
o] w33l AAl7lo]l =2} ¢l(Guidelines on General Procedural Matters) A& 2kl
S BE el Fol olRukg olAala Qo] BUT FE A ALE FSEG,
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F(circumstances) oA @7 5= 2E ]2 ¢l (reasonable) T2 =, a3 <&
el #E A (notiona) & 2 F2]H 02 fr5gHcompetent) 55 HX
o ol thel<lelebel 489S EE A (andard) SIS oJv] ko
& Eol, 7zt et 71 FFstEs S99 Y o= A (erron)
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FLHN‘
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1o+_

=

7} 23] -Pr B AL, o272l 23} (exceptional circumstance) e A4

2 =237 FAEste 7IEg A2 oA @59 A4(solated mis-

k) ZRE) MEHAHE BE 3PP o /1oln Ul Ao B
@ 25l

===
5 9tk m@ 29908 telelelA] el g 4 glom, 1 ejele] A%

= Qlell 7Izbo] sefHAtaL sto] ALl EukE AdE A9A= &
=t

3 5513 9] ARt B s Fashd wE dEet Fofe
A s o] "HEEE ol AL @ FAFSIAL & 4 Ak |
A, AR, e 220, gkl 23 Aol B S ool
A FFo] IAREA A3, QAo R FFshe 7kHAe| A2k o] A3
3 ot v AR HA A4

61) EPO, Guidelines for Examination in the European Patent Office, EPO, Part E,
Chapter VI, 3.2(“An applicant can have his rights re-established only if he shows that
he was unable to observe a time limit vis-a-vis the EPO in spite of all due care
required by the circumstances having been taken.”); EPO Boards of Appeal, T 30/90.

62) EPO, gk2] 7lo]=g}2l, Part E, Chapter VI, 3.2.

03) frd 53149 o] ;qﬂﬁli a7 A e dio] A B A FeE2ATHE
FREA Adshe AR W ARk AR R A 227 s 7k A =" el
Q1 zHo] AH o wEAYA FAEetal Y Avetd @50 Aol ot
713t el el E A Sk HAR Held

64) B2, TR HESH, AFEB/AY, 2009, 3147,
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S3iule] Aels ot fAR AER WAbaERdE FFRaAE} 9
o659 25 AL F gl AR Qs BuYIe A £ Ud
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PAYEQle] £FS FANIL BAYLE UL B, 2FTE 5 &
SARI ASTE TSR $LE 99 Fol gleh, A, FAA 2
DA 5 g A QAEA e AdRE, 2ot I Rt
3] - o] QI H9E wEs) oot AW NEE 9ls) Fehat Aol
o 1% FolAl AR FLEHE § Hagte] Fo| 42 olPshA 2e
A% Sol Qe

Mo} $ATe AEoR &g ARIF AR ADHo] HETH 2%
A AL o 5 GlThE FFRgko] Qg Holof ke Hole o] o]
& Ao= ZEr), YARg e FF 0] S5l Uelsuu e
nRe BAFG BAVL AA A12ke] £t A e<ld], S S B
Aol AW ol Tl & ZIZk shele] A AR AAE W A
oA A9 Wb A S s 2B FA5EE A5
FFRL QA A F, Ao A A47) PEAS Sl 3
t}.73)

67) i€ 2007, 12, 14, X131 20070454009 45 tiH Y 1996, 10, 25, 4131 96mH590 F4.
68) A|FAH 1994, 11, 7. 3L 94846 Z2A; tHY 1990, 12, 11, A3 90t}7}121206 B4,
69) tiH ¥ 2009. 5. 14. A31 2009t}1665 T4,

70) ths € 2011, 12, 27, A3 201132688 T2,

71) 5314, <ol AAIE, 1408-1409ACFAISE AP S E3tthE o)f & S AN
7F 9 g AAA gl Aol =R e,

72) tH 9 2009, 5. 14, 4132 2009041665 A (T Aol Al 7o) 2 U HET|Y
a3go] FAEE] W oty $EEHUL, HAHEE FAF
GEH, FEdAlo g E gl Haprt A EHIE AMEE 2=
3 FlojojA] B3 AP o] gl g Hgkale Al glo] o dE
Zolgta & Aol oY B¢ Tl I HAH & gle ARE Lol B
717+ 258 gl Q el st 2 AT §lolxl B 25 olujell(Z AR
o1 FA] 2ol AAA Aol 304 o|u]) FAFLE T 5 e Aok,

73) 2FFERE FAFEE 2Fo YL GA| X3 AeE FFEL] A= T
W, & A Foll T4 o]d o2 $Y BFo| Ho| IAFEH

Bl ETHH A 1997, 9. 26, 4131 970h23464 WA 1), EE,

3to] B34 gk 7|Fo 2 AFRERE I HAdE s, GART &% 219
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&, vt IAeSHde d2e] dedE a3 FARH AT
& AME HAF Bk AT R RS 20l v T dlE Eol, TAkA
W 7231120 S0l FAskA] ofHF -0 HH g, FH A313xe] 5
R - FERAb oF SR Sol e e 5 rHES
#s) AL A A s fle AW, w7, aEd
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A Study on the Improvement of Patent
Re-establishment System

Chee, Seonkoo; Lee, Yoonjk & Lee, Jinhyung

In this study, we derived reasonable improvements in the patent
re-establishment system by referring to those of major countries and other
statutes. In order to prepare for joining the PLT, it is necessary to mitigate
the current “irresponsible grounds” to “due care” or “unintentional”
requirements. Japan drastically eased the requirements a decade ago and
the US has adopted the lowest level of “unintentional” requirements, With
above revision, it is possible to make simple mistakes to be
re-established, making it easier to secure patents to important
technologies. Side effects such as reckless abuse of the system, burden of
third-party surveillance and surge in administrative work can be
minimized with application fee adjustment and a reasonable examination
process. The level of mitigation was analyzed to be reasonable for the
“due care”. “Unintentional” requirement could lead to excessive side
effects. The term “justifiable reason” which is actively used in the Korean

Industrial Property Acts may be a reasonable choice.

Keyword I

Patent Law Treaty, Patent restoration, Mitigation of requirement, Irresponsible grounds, Due

care





