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ABSTRACT

In civil litigation, the plaintiff bears the burden of proof of holding the defendant liable for
damages. However, in modern cases such as medical malpractice, pollution, and product liability, it
is difficult for the plaintiff to bear the burden of proof throughout the entire process of causation
because of the ubiquity of evidence and the high level of expertise required for proof. To overcome
this situation, a growing trend seeks to ease the plaintiff's burden of proof by creating a
presumption of primary facts when the plaintiff proves indirect facts.

Even in civil litigation for trade secret infringement, plaintiffs have difficulty in proving the
defendant's trade secret infringement because of the ubiquity of trade secret related evidence.
According to the “Survey on Technology Protection of Trade Secrets of Enterprises” conducted in
2022, approximately 61% of the participants cited “difficulty in collecting evidence of damage
caused by the leakage of trade secrets” as the greatest obstacle. This article analyzes the cases of
China and Japan to examine whether it is reasonable and necessary to introduce a presumption
rule in trade secret infringement lawsuits and derive appropriate legislative directions for the
Korean legal system.
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Frantz v. Johnson, 116 Nev. 455, 467, 999 P.2d 351, 358-59 (2000): “Appellants contend,
however, that there was insufficient evidence to support a finding that appellants
misappropriated trade secrets because there was no direct evidence that appellants
caused JBM's damages since not one lost customer testified that it ceased doing business
with JBM because of appellants' conduct. We disagree that such direct evidence is
necessary and conclude that there was sufficient circumstantial evidence that appellants
misappropriated trade secrets.”

Sargent Fletcher, Inc. v. Able Corp., 110 Cal. App. 4th 1658 (2003): “The plaintiff's proof
that another party used plaintiff's trade secret, to which that party gained access
(properly, for a limited purpose, or otherwise), and that the party's identical or similar
product incorporates the same design, is a prima facie showing that the party did not
independently derive or reverse engineer the product.”
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