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ABSTRACT

The right to a fair trial, a fundamental right, has long been regarded essential to protect other
human rights. It has been codified in treaties in international human rights law and international
criminal law, making it almost universal right in international law. Attempting to analyze the
application and interpretation of the right in practice, this article focuses on the rulings of the
European Patent Office Board of Appeals mainly because they recognize the limitation of the right
while its absolute nature was affirmed. By analyzing the relevant regulations and rulings (or,
legislative practice and jurisprudence), this article explores its implications (for international law) by
focusing on the main findings of the jurisprudence and whether the right was violated. Finally, this
article suggests introducing the interim procedure found in the Agreement on the Unified Patent
Court as a means to provide European patent proprietors with more opportunities to make their
cases orally.
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1) lan Langford, ‘Fair Trial: The History of an Idea”, Journal of Human Rights, Vol.8(2009), p. 37:
United Nations, Human Rights in the Administration of Justice: A Manual on Human Rights for
Judges, Prosecutors and Lawyers, United Nations, 2003, p. 215.

2) Amendment VI (In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the state and district wherein the crime shall have been
committed, which district shall have been previously ascertained by law, and to be informed of
the nature and cause of the accusation; to be confronted with the witnesses against him; to
have compulsory process for obtaining witnesses in his favor, and to have the assistance of
counsel for his defense.); US Congress, “Constitution of the United States, Sixth Amendment”,
Congress.Gov, <https://constitution.congress.gov/constitution/amendment-6/>, ZAA: 2025. 6. 6.

3) Judge Patrick Robinson, “The Right to a Fair Trial in International Law, with Specific Reference

to the Work of the ICTY", Berkeley Journal of International Law, Publicist, Vol.3(2009), p. 1.

ol =&9] sido] toiA= A9IA-GAA Hejo] Hgh FAeF AU thg gvHA =88 A

3k Z1: Human Rights Committee (HRC), “General Comment No. 32, Article 14, Right to equality

before courts and tribunals and to fair trial”, CCPR/C/GC/32, United Nations, 2007. pp. 1-18.

Fug, sig 2% e WelMe S FnE A deu. IARIETY 28 Alws v

2", TAE=AIHAL, F29d A15(2022), 176-180%.

5) Judge Patrick Robinson, supra note 3, p. 8.

6) Amal Clooney & Phillipa Webb, 7he Right to a Fair Trial in International Law, Oxford University
Press, 2021, p. 14: Judge Patrick Robinson, supra note 3, p. 5.
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7) Judge Patrick Robinson, supra note 3, p. 7.

8) A1z, g Fo FdH2]o Ugof #sHA|= Daniel Moeckli et al., Infernational Human Rights
Law, Oxford University Press, 2022, pp. 271-277. @ Amal Clooney & Phillipa Webb, 7he Right to
a Fair Trial in International Law, Oxford University Press, 2021, pp. 67-196, 720-775.

9) £2ole ojdl gASHUYL, TAAURY, JUAAUYL S| IAPATL T AW we W2g
skt Qo] BE MR tg &o|(F, FESsZf Al116x29] 732 right to oral proceedings, A%l
Aq-ARA Ha]o] et ZA|FeFe] 4L right to a fair and public hearing, 3 H &) 7L right
to a fair trial)2 A&t 9oL}, o] BT AWHAXIR} ¢ LEHE L J1TAlR] - 47\1‘\:}249‘]-
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9)c}. European Patent Office (EPO), “Boards of Appeal”, EPO.org, <https://www.epo.org
/en/case-law-appeals>, 74A: 2025. 5. 30: European Patent Office (EPO), “Article 21 of the Eur
opean Patent Convention”, EPO.org, <https://www.epo.org/en/legal/epc/2020/a21.html>, ZAAA: 2

025. 5. 30.
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geo] & ol ok 1 obloto.2
sl TS sl 2LES sl B e= skl ol ;LTQ 22 vrg dejrt Hojs 47
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oFo] o5yt ESIA|A|Y] 292 2l S ES]7|HEuropean Patent Organization)7t A=
T, g SEF V| IA S ESF|A(European Patent Office)x} 33K Y 3]

(Admlmstratlve Council) 2 UojZIth1D) o] 5 &, {3 5510 Tt of2f AA|A-ZAHA A
S R L 9 ES| Ao 29 RX| 0 gL AadH(y Receiving section), AAFE(Examining
Divisions), ©]2]2(Opposition Divisions), H&%(a Legal Division), 34 2]¥3](Boards
of Appeal) ¥ g4 2]¥3](an Enlarged Board of Appeal) S-0] mat=lr} 12) it & A]
= & AU = 71ET A Y3 (the Technical Boards of Appeal), HE3A Y 3](the
Legal Board of Appeal) 2 A AI§ 424 3](the Disciplinary Board of Appeal) 50 & 314
=} 13) sl &k 144945 OJEF|A A3E AP 0]0]H gl HgH So] AXIO A

=2 v

= ‘o
2 FUSSUA BE SRS BRI L A0l G2 AVIL AP oY #AS het
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471 %
21"0] et 713 ELEAS] 2901 §2 5ol oF A1 1670
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(1) Oral proceedings shall take place either at the instance of the European Patent Office if it
considers this to be expedient or at the request of any party to the proceedings. However, the
European Patent Office may reject a request for further oral proceedings before the same
department where the parties and the subject of the proceedings are the same.

(2) Nevertheless, oral proceedings shall take place before the Receiving Section at the request of
the applicant only where the Receiving Section considers this to be expedient or where it intends
to refuse the European patent application.

(3) Oral proceedings before the Receiving Section, the Examining Divisions and the Legal Division

11) European Patent Convention, article 4(2).

12) Ibid, article 15.

13) European Patent Office (EPO), “About the Boards of Appeal”, EPO.org, <https://www.epo.org/en
/case-law-appeals/organisation>, 73A12: 2025. 5. 30.

14) European Patent Convention, article 21.
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shall not be public.

(4) Oral proceedings, including delivery of the decision, shall be public, as regards the Boards of
Appeal and the Enlarged Board of Appeal, after publication of the European patent application,
and also before the Opposition Divisions, in so far as the department before which the proceedings
are taking place does not decide otherwise in cases where admission of the public could have serious
and unjustified disadvantages, in particular for a party to the proceedings.

A7) z2gto] 29 Lo chsh ZHets] Amud, LRAlels G550l Bastctn 715
AL BRIGARES Y] R70] 912 79 /1A 4 9ot FUT BRATARIS s 5
B 4219] Bofof ST #5515 (divsion)ol cfdh 71502 75 297

9 a1 axe A1 4 Uk 22 RYSAY 2R BRI L DR 2R

e TS o ety S P P g e
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AL SRS ol AL 2 Y 0PI} 7182 TR B, S RARAIALS S
wH5sIF E51& 45U, ol E APIE W 2% ?%’33171144 f7J(making a
conditional request for oral proceedings)2 A|&35H= Zlo] HAE W AA| & o]2st 8A
& ore ARIoA] WRAE] T 9Jrt 1)

A7 SHEFFEAGAILI6R2ES EO 2, SHESHoF o]si 1A (Implementing Regulations
to the Convention on the Grant of European Patents)2] A|75.o|A] = JL5=Al2] & S R|
S0l THeF CRel A ARS 8hR Qe S3] iR Al Al115E afaw S 2
Aelol 28Hsummon)=}7] A 27§2] 717t0] FolA|u] Rle S Patar} s FFAl2of
SA5HA] 42 749 ST FEARIE Sl AR glo] K13E 4 9lck10

OpR|ete 2, s=A412] o] o] st Fafdsloa el 1=rl2]e] FF- 2a2tel(Video
conference) & @ 2}0l(in-person) JE7I L= 7155t GHEST UARE & o] R0
A el TEAlRl0] A9 SHst ol § 7t gl 3 2elelo g A sl

b

311, 20 248 9FH ¥ BURO 72 Ui

7] A A
39730] cish <l 2
AR19) 7k 2 Yaolisl B 5.0 Bl i Sol, 398 25 AelE 02 gelo] B
A 220 sl A E S s,

15) Mewburn Ellis, “Oral Proceedings”, Mewburn Ellis, <https://www.mewburn.com/law-practice-libr
ary/oral-proceedings>, 73A82: 2025. 5. 29.

16) Rule 115 (Summons to oral proceedings)
(1) The parties shall be summoned to oral proceedings under Article 116, drawing their
attention to paragraph 2 of this Rule. At least two months notice of the summons shall be
given, unless the parties agree to a shorter period.
(2) If a party duly summoned to oral proceedings before the European Patent Office does not
appear as summoned, the proceedings may continue without that party.

17) Mewburn Ellis, supra note 15.
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18) European Patent Office, Decision of the Technical Board of Appeal 3.2.04 of 5 December 2006,
Summary of Facts and Submissions, para. II.

9) Ibid, para. III

20) Ibid, Reasons for Decision, paras. 2.2-2.3.

1) Ibid, para. 2.

2) Ibid. (... This provision is mandatory and leaves no room for discretion to take into account
considerations as speedy conduct of the proceedings, equity or procedural economy. /f such
request has been made, oral proceedings have to be appointed ... (emphasis added)).

23) European Patent Office, Decision of the Technical Board of Appeal 3.3.2. of 26 April 1989,
Summary of Facts and Submissions, paras. [ and II.

24) Ibid, paras. Il and V.

25) Ibid, para. VII and VIIL.

26) Ibid, Reasons for Decision, para. 9.
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97) Ibid, para. 19.

98) Ibid, para. 20. ol & =¥, T 0777/06 AFdollA FAAe]= offje}l Zo] +=A2] 7izlda]of sl &

A3 8t Qiet.
... The right of parties to oral proceedings is a fundamental procedural right in proceedings
before the EPO. The first sentence of Article 116 EPC makes it clear that a party is entitled to
oral proceedings upon request. This provision is mandatory and leaves no room for discretion
to take into account considerations as speedy conduct of the proceedings, equity or procedural
economy. If such request has been made, oral proceedings have to be appointed ...

99) Ibid, para. 21.

100) Ibid, para. 22. European Patent Convention, article 116(2).

(2) Nevertheless, oral proceedings shall take place before the Receiving Section at the request
of the applicant only where the Receiving Section considers this to be expedient or where it
Intends to refuse the European patent application. (emphasis added).

101) European Patent Office, Decision of the Enlarged Board of Appeal of 16 July 2019, Reasons
B.II.2, B.IL5.

102) European Patent Office, Decision of the Technical Board of Appeal of 26 April 1989 [T
383/87], Reasons 9; European Patent Office, Decision of the Technical Board of Appeal of 18
August 1992 [T 318/91], Reasons 12.

103) European Patent Office, supra note 100, at paras. 33-34 and 37.
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) Ibid, para. 40.

) Ibid, para. 41.

) Ibid, paras. 42-43.

107) Ibid, paras. 44-46.

108) Ibid, para. 47.

109) Ibid.

110) Ibid. (European Court of Human Rights, Axen v Germany, No 8273/78, para. 28. (... The
Court accordingly finds that the absence of public hearings before the Federal Court of Justice
did not, in the particular circumstances, infringe Article 6 para. 1 (art. 6-1)).

111) Ibid. (European Court of Human Rights, Jussila v Finland, No 73053/01, para. 48. (The Court
further observes that the applicant was not denied the possibility of requesting an oral hearing,
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although it was for the courts to decide whether a hearing was necessary (see, mutatis
mutandis, Martinie v. France [GC], no. 58675/00, § 44, ECHR 2006-VI). The Administrative Court
gave such consideration with reasons. 7he Court also notes the minor sum of money at stake.
Since the applicant was given ample opportunity to put forward his case in writing and to
comment on the submissions of the tax authorities, the Court finds that the requirements of
fairness were complied with and did not, in the particular circumstances of this case,
necessitate an oral hearing. (emphasis added).

112) Ibid.

113) Ibid, para. 48.

114) Ibid, para. 49.

115) Ibid, para. 50.
)

116) Ibid, paras. 51 and 52.
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117) Vienna Convention on the Law of Treaties, article 31(1).
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.
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AP Es “FIPAY (interim procedure)E £l Qltt. ofof #st £Q 749 SHESHY
FoF AI52z0f| = SV MR} o] o] B Q3 73-%(if appropriate) 7H&] &= 7
o2 119 73] 73¢ TALE ¥ (judge-rapporteur)o] A8 GAAS T &7 sl 2AHS
K188t NHARL S8 & 371 ojujofl slig JAPEAR: FrE|ofof ghr}.120) sl A

118) Az, olzigh U¥HA olsfiet 7iQlHe] ¥ a7to] AM™et #39] Fadol oM« AU HAEAE o
L3t Zro] ZFA&st 8F 9Jth Brown v Stott [2003] 1 AC 681, 704 (Lord Bingham), ... recognised the
need for a fair balance between the general interest of the community and the personal rights
of the individual, the search for which balance has been described as inherent in the whole of
the Convention ... (emphasis added).

119) Agreement on a Unified Patent Court, article 52.
(1) The proceedings before the Court shall consist of a written, an interim and an oral
procedure, in accordance with the Rules of Procedure. All procedures shall be organized in a
flexible and balanced manner.
(2) In the interim procedure, after the written procedure and if appropriate, the judge acting as
Rapporteur, subject to a mandate of the full panel, shall be responsible for convening an
interim hearing. That judge shall in particular explore with the parties the possibility for a
settlement, including through mediation, and/or arbitration, by using the facilities of the Centre
referred to in Article 35.
(3) The oral procedure shall give parties the opportunity to explain properly their arguments.
The Court may, with the agreement of the parties, dispense with the oral hearing.

120) Rule of Procedures, Rule 101.
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1. During the interim procedure, the judge-rapporteur shall make all necessary preparations
for the oral hearing. He may in particular, where appropriate, and subject to the mandate of
the panel, hold an interim conference with the parties which may be held on more than one
occasion and may exercise the powers provided for in Rule 334.
2. The judge-rapporteur shall have the obligation to ensure a fair, orderly and efficient interim
procedure.
3. Without prejudice to the principle of proportionality, the judge-rapporteur shall complete the
interim procedure within three months of the closure of the written procedure.

121) A7] Rule 101(1)g-2 &HQlgh 7.

122) Rule of Procedures, Rule 104.
The interim conference shall enable the judge-rapporteur to: (a) identify main issues and
determine which relevant facts are in dispute; ... (d) explore with the parties the possibilities to
settle the dispute or to make use of the facilities of the Centre; (e) where appropriate, issue
orders regarding production of further pleadings, documents, experts (including court experts),
experiments, inspections, further written evidence, the matters to be the subject of oral
evidence and the scope of questions to be put to the witnesses; ... (g) make any other decision
or order as he deems necessary for the preparation of the oral hearing including, after
consultation with the presiding judge, an order for a separate hearing of witnesses and experts
before the panel: ...

123) Rule of Procedures, Rule 105.
1. The interim conference should, where practicable, be held by telephone conference or by
video conference. ... 2. On request by a party, subject to paragraph 1 and the approval of the
judge-rapporteur, the interim conference may be held in Court. ... 5. Following the interim
conference, the judge-rapporteur shall issue an order setting out the decisions taken.
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