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ABSTRACT

This article analyzes the recent ruling in RiseandShine Corp. v. PepsiCo, Inc., 23-1176-cv (2d Cir. Dec.
19, 2024) by the U.S. Court of Appeals for the Second Circuit regarding trademark infringement.
The Court addressed whether PepsiCo's “MTN DEW RISE” mark infringes RiseandShine’s registered
“RISE BREWING CO.” mark, determining that despite both marks featuring the term 'Rise’
prominently, no likelihood of confusion existed due to dissimilarity between them. This article
highlights the ruling’s importance in reaffirming the application of the Polaroid factors—criteria for
judging consumer confusion since 1961—and clarifying key considerations for judging acquired
distinctiveness through mark use, including advertising expenditures, sales success, and attempts to
plagiarize the mark. Additionally, the decision emphasizes the importance of trademark strength
and the degree of similarity between the marks among the Polaroid factors in infringement
assessments.
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YSIAY AP &Lt F-olle= 252 7170l lthe 2782 Yi2l=
APgo) A s GobIT L #hAlstgit.

o OPﬂ

A FERORE Ay
21070 715-40] YIRS Tefslo] A I G4 o] RS Teksof T M e ]

. oa2 O

3.2.2. YA HsLS0|Me TTI|E

AR RoladolA HALS ALwo] GALR Qg Au|xte] BE 745420 2 oo} Uit
e &2 229] 7fAd(possibility of confusion), AA] &% (actual confusion), &% 7}
SA(likelihood of confusion)@] 37FA] & JL235F 4 Ql=q|, 7] O] HA-L "4AH|A}] AlA|
£5'2 0710 BUslth} @5 dol ‘Au|xl] £5 7154'S a7lo = Hekshe Aol
r}.29)

AAlstaL oo, & SolM= ths4olsttt.

Helo] 1961 Mgk WA oA AAISE 871HK|9] Z2tz20]E Q A(Polaroid factors)o]t}.30)
= A29gr StAHA L D AR O] AHE 2~F(strength of the trademark), @ Yi12] A m
QF my1o] BubA ARR9] QA X % (degree of similarity between the plaintiff’'s mark
and the defendant’s allegedly imitative use), @ A|Z2] &A1}t A= 7to] 7HRY

(proximity of the products and their competitiveness with each other), @ Qi7} T 1.

25) In re Natl Data Corp., 753 F.2d 105 (Fed. Cir. 1985). 19 &YAa-

.THE CASH MANAGEMENT EXCHANGE - xjzyxju2ste “computerized cash

management services .
26) Bridgestone Ams. Tire Operations, LLC v. Fed. Corp., 673 F.3d 1330 (Fed. Cir. 2012). ¥19] A

2 ype ¢ POTENZA “II‘URANEA;”?_] vt mjpo]  EYE Am:=
“MILANZA o2 o a1o) 15(18)Ee 5 tire'd.

27) OebA o, 3, WES HW%}O% SRS FAF o|HE U= A2 229 FABHR|SE RO [AF

g 259 NMAEE 4ol 24 39 shuE B AL 2yt AL Afol7t tte Hsle A&

KA, o] =8 3250).

28) AmO| fAR: BA, AIBAE, REAE ¢ 29 vy 5 AR gi] giito] vlRsithe Aol &
H|A} £59] 7}L”° a2 Qlste] £QArE0] AZE Aozl ofx]& Qujstez XL ¢YQloln, A=
AnfoltHAYA, “0]2 Weliar AHEe] @0, 5 W' Mz, A53 A|105(2004), 289%).

29) BAMd, Mo|= AE® | A|RFETAL 2019, 489- 493%.

30) Polar01d Corp. v. Polarad Elecs. Corp., 287 F.2d 492, 495 (2d Cir. 1961).
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O] AJARYofA] TSt A =8 Jjddsto g2 “AXE 02 7F5-A(likelihood that the plaintiff
will “bridge the gap” by developing a product for sale in the defendant’s market),31)
® AR AH]AT &59] 57 (evidence of actual consumer confusion), ® o 1.7} ofe] A 0
= THF AR 2 RfElisith= =7 (evidence that the defendant adopted the imitative term
in bad faith), @ A &5 Z2t7o] &) (respective quality of the products), ® &3 AH|A}S
9] zo]&H(sophistication of the relevant population of consumers)& &340 2 A &35}
o] AH|AIR] 25 75/ HHslof sttt d2 eS| shaitt.

Holo] o= A ¥ E35] gAY (United States Court of Customs and Patent
Appeals)32)2 19733 AR Al 4l &FA4 2113](Trademark Trial and Appeal Board)Q] A¢
£55 AR 20] thet Aol Aulrtel £5 b5 Wk g 13N HE s
(Du Pont factors)2 A|A|H 8} 9J=],33) u]= £35]A7A(USPTO)2] AHEAIAL7|Z(TMEP)
2 9] DuPont @ 42 TIrj| 2 9tdsto] AH|AF &% 754 THo] AuIAl O I | R S8
AJSH L QI3

E
=

3.3. SEAHE "RISE'?} “MTN DEW RISE” EXO| A} Tk

33.1. E2}20|= 24 Hrjo| Ykt

A FAH UL PepsiCol] “MTN DEW RISE” o] £5 2 A|&0] RiseandShine?] 5
240} IRisto] AH|AF 55 Yo7 HsAo] Aty Mty =g, Polaroid R 42 A
&5t 2H|A &5 7S HHshs AP ollA Fofslior & o2l 22 AR = AlAISHI T

AA, Zetzol= @45 UK ©ff EX Q471 AHAL E% JHsA] wdo] AYA
(dispositive)?Q] kS O] A]= <t ElC} 35)

M, E2t2olE @49 HI7t a2 ARAloAl it aQ19] 27t 7MY W2 Zol 54
T3 AL A5 (counting exercise)o] oFH, Z|AIA Q1 17y & oputt.36)

AR, Zet2olE @4 BFIh= "AHAPT A AT 7Hs/d0] Al g 3R A
woll 275 S5 of §Ht}.37)

]_

ol
rir

31) A& 24919 & 7Hs-A(likelihood of expansion of the product lines)0 2% A|AE = Q42 SEA4F
2o HRpt mjurt Hufsks AlE 93¥E ZISIEE AELAS 8XE 7FsA(strong possibility of
expansion into competing markets)o] Q=XJof st mto|t} Theta Pis st ol £ A2
A&l AT SEERE AMS-S gdishe o ARl AMIA olalo] ok Al ofF 77k vlejjo] <
7t ol2ol Zolehe 212 Holzt shust Azlo] QL Hshal mAPE A= A9) 52 Ed A5
2 QITHM2 Software, Inc. v. Madacy Entertainment, 421 F.3d 1073 (9th Cir. 2005)).

32) 19099 mQ1-2¢rEels] A|H(Payne-Aldrich Tariff Act)o]] wel A, Loyt 1982 AurHd 7
X®H(Federal Courts Improvement Act) A|s§0 2 HuFR3|SEAHA(United States Court of Appeals fo
r the Federal Circuit)2 2 sHj 7|# %] 9icKFederal Judicial Center, “U.S. Court of Customs and Pa
tent Appeals: Legislative History”, FJC, <https://www.fjc.gov/history/courts/u.s.-court-customs-a
nd-patent-appeals-legislative-history>, Z4A0 : 2025. 4. 2.).

33) In re E. I. du Pont de Nemours & Company, 476 F.2d 1357, 1361 (C.C.P.A. 1973).

9 WA o} T L S5 gavige © om, 54, wd 9 AAQl o] Bet gm AAe
Aw EL o]y, @ FEMUIA)Y 9AM EE AlolE 8 £4 5. ® Ad Ahde] S S ol
@ W} olzolxle £ U ojxl, ® WO S Al Aol WY, © 9AF AEo] AL 39 A A

of e} B4, @ UA £59] 54 2 Wel ® AA £5 ol AHOD A8 71@ 9 7\{4, @ *oui
7F ASEAG AR ER Se HER © M JEuAlel 299l 71] AlY QelmolA, @ o] el
A8S HAY Webt Sl B8 © A 2500 AR © Mg ANE FYoks Ve A BUses
AEsto] au|Rle] B THsde TEklo Sk wAlstgiCt

34) United States Patent & Trademark Office, Trademark Manual of Examination Procedure, Nov.
2024 Edition, USPTO, 2024, §1207.01(b).

35) Souza v. Exotic Island Enters., Inc., 68 F.4th 99, 110 (2d Cir. 2023).

36) Tiffany &Co. v. Costco Wholesale Corp., 971 F.3d 74, 83 (2d Cir. 2020).
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0] 3loj|A= A8} stAadio] Z2l2 o]t Q AE HII5Te] PepsiCol] “MTN DEW RISE”

=

U] =5 3 A& RiseandShine?] 5241 # “RISE"¢} #2d5to] AB|AF &5-& Ao 7}
5/30] RrtaL TRt ARl =AY R AME Y 2F N ABAL E50 Ve & A
=t
332 JE MEY =F

A YA Y2 RiseandShine®| 5=44# "RISE = #8402 o] ofjiy], ofgh
AEHZ M 4 S A2 AR oot AR Y FS= ASHA Zlittke Ae dY AIY
Hdo] SufEA TSRt TA[SHIT. A Fag Aol AlARE FAA ] B =A< o
st 2t

3.3.2.1. &HO| 2N MHH T2 HEFX|(a matter of law)38)
A

A% dade o] AMdZAl(a question of fact)39)t=
RiseandShine®] 48 t}231} -2 o| 85 5o ujAsty, Aek AlersiHd o] wito] Koty

Q_ﬁ\_(conaderable
£ 218 Qe git. £3], H2 A gAMYL Amo] A

— o=
A, G 1AEI0] (2 A el Aol THE A AVLSAIR D BAIE A
9ol AHES] WA Auele ARsts tl BT 4 g WA a4t ek

A, A Al “RISE™ B7go] An] A|lEga} =] 02 Ad(the mark’s logical
association with the product)®] o] 910} A] RiseandShine?] 5-2ArE “RISE"= EAAM 0 2
A, Anga 5 of thsl] AE= o] ofstrt= vl Al ¥(panel)Q] o] Z7Jo] A0 2 JL&4E
Thal ZHhEA] HHSHITE A

3.3.2.2 RiseandShine2| AFE20]| 2|t AEH = FHE Y350| 0|58

A FAaHA2 ARl Qs AEH F & g WSt A 7Hs-eF AMdZA(triable
issues of fact)E A7|{th= RiseandShine®] #2742 T2} 22 o]/ =0 siAstL, A
4 Alle] Bto] STk TAISATE,

AR, dE7T AREl 2§t A E(E= 2R 9Ju])S =S53R 6] YoM g

A &R AHE EXQ AHst= AHRF A-EAR A 21K consumer studies linking the mark
to a source), A= tist APHAIQl mjtjo] ¥ T (unsolicited media coverage of the

37) Nabisco, Inc. v. Warner-Lambert Co., 220 F.3d 43, 46 (2d Cir. 2000).

38) “=AIo] oX|7} g U o] AJAES(an undisputed set of facts)o] Fojx|= HEFIKlegal effect)o] T+
st 2A)"S oJu]stcHenry Campbell Black, Black's Law Dictionary, Centennial Edition, West
Publishing Co, 1991, pp. 866).

39) “HEZAQt v 2 APAIAQ] BAY Ay} A=l ARQKissue involving the resolution of a factual
dispute)S. 2 vijAdo] g Hf o *‘*E}(Ibid).

40) City of New York by and through FDNY v. Henriquez, 98 F.4th 402, 413 (2d Cir. 2024).

41) e 2482 WY ALEQA|(Court en banc) Ei= WiHHO <l m7]=]7] A7MX] &3 0] ok
(Jones v. Coughlin, 45 F.3d 677, 679 (2d Cir. 1995)).
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9] 717t & £ X(the length
it 28] A150] 0Lg 4

o]X

| ofck43 o]
7

product), T 7] =(sales success), AHRE THF A& AFR AF8-9] 7]
and exclusivity of the mark’s use)”-& 1.2{s]jof stc}.42)
5 wof QoA 7 F2 A1 AE2 Lt
o

Qo we

SR, ARl 2]
=R
2524
TRAF A3 AlEo] ¢l
, Ne

1=

erAE
off 2= ] AR <|u)7t AdE(product)o] ofzt A3 4tAHproducer)
o waish A AlYwid A=IARL siALolAl loiq "RISE” AJ®e] F8 ojulrt
syt
e o
ofl A

RiseandShines Al&29] E& 2 QlAIgH}
AR, 284} A 2AF AT AR ofet AE
T, “RISE” 42 RiseandShineu} H735 %
RiseandShineo| o]u] A&t ZAHXI=(Y
s Axx I AR, 2019 ﬂ
i = 250 o

Yankees =
RiseandShine A&} PepsiCo A& &
sher] B5Ralt
OFSh A= S ox

A
% —1x]-it‘ KH]_ il
EEECPY

7teto] & o, RiseandShineo] A|
AAEZAIE Aot 1o F&5t
(strength-of-mark factor)”}

-

= O OlR.

E_ql H - = 4 o
IR, “RISE” TA}o] BAIR 0 2 of
=N

A 5
F3 ARGl I3t A2 5|50 Ut
Al ek mehd e APgEee YEe

?-°=" >
o

Atsto] u]xt
u} 5 A

shcha ube A me

PepsiCoo]| of
3.3.3. &H[X} 2&2| 754
Ayl FFAHAL RiseandShine?] SEA4F 19} PepsiCol] AFE- AMR7T H]
o] £5 7h54o] girks e A AluE o] LuteA Tsieick TAlstoct o
HAo] AAlet AR wH == thaat At
333.1. 28 758 Tt2 HEEH
A FagE2 &5 7Hs/d WHo] AMdEA|2t= RiseandShine®| 2745 thah 22 0]
= =°] viAshL, AR ARH Y] o] 2ol Holtt
Axf, A FAHA L @2 =0t Polaroid @ A WH(balancing of the Polaroid factors)
= HETAZ L TATSH STt
=AM, 01X 7] & AHA-59] A]3H(a given set of foundational facts)o] €5 7Hs/d 271
FEOIEAIS WU 212 WN Aol Bol Elgoict
3.3.3.2. RiseandShinelll PepsiCo®| AE = H|FAISI 29| 75 IS
oAH} sFA 0 ofd} X|urH 10| Polaroid @ A B 7}o] o]2] & A]|7]3} RiseandShine?] &
S Ot E2 o5 o] iAstaL, PepsiCo?t ‘Rise'gh= 80| & AHSFA] 2t AH|APZ}
£52 72 7h54o] Qirks A Algw] Bito] goku Boic,
KA, Polaroid @4 & o] L 5[}e] @ A7} AAIA 0|K| L QX gH AE O] Al S~z al AL
B o 53 Q4 & shuolch4)
Inc., 973 F.2d 1033, 1041 (2d Cir. 1992)
ir. £
o) 33 2t

43) Bristol-Myers Squibb Co. v. McNeil-P.P.C
dio] et u
Q9" @4ty TWAR

=2
o 2Ryo] “otobe 74}

o] 9AF ofRL
42) Car-Freshner Corp. v. Am. Covers, LLC, 980 F.3d 314, 329 (2d Cir. 2020)
) Mobil Oil Corp. v. Pegasus Petroleum Corp., 818 F.2d 254, 258 (2d Cir. 1987) (Polaroid Q4
© gEe] ¥ 27 @ Yuol Aol mne] Ry Algel JA R, ® AES 2RI AE
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=M, RiseandShine®| 554+ 28491 AlH2lo] oFsljA] L B oH| 7} 02 &

Ay, vl Q-2 o)) s34 WA of| A RiseandShine?] 5-=4FR “RISE"7} PepsiCo] AH#
ot FA| Aotte A2 U

ulnl, AA| &5 (actual confusion)y} PepsiCo?] 1.9](bad faith)oj] @35t B85t S A}
I stst U] Polaroid 8 A= RiseandShinel] £A18 53t ulb=E 24935 A&E& 9)
ol E]X] x5ttt

rr pu

] fuju

N

2ol dud 3 TEete| HnE S AlAR
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49) 1986, 3. 11. M1 855134 T Eﬂﬂﬂ 1990. 9. 28. M1 903366 WA .
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