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2008 129 2l FSA) {AARE FE AEAE} Agow ] @
sele] wes Aol Bk vk B B Aok Bk ARl KIARE F
S A 5 EE Ak PR we dge] 2uHel st 7}_5]1;1 2ol
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1) APs(genome) - FdAHgene)$d A (chromosome)d] Aol 3 AEA7} Ad RE §AAR
(DNA) <] @-61-;1]2 Walt}, A EA|E(genome map)P DNAS FA8H= A- G- C- T Y 7 97] 30
o] 2ol mjgH TAE Aeldt Aoz frxe} vhild o] 71E HHo|t}

2) $evels 7Ed o] ¢ - BT Uy S F T Y SYMIEARIA B AE Gl 2008
g 129 4%_‘ FTEAT FHLS T3 A= Awe] AA 7] A Art AT Y AEA|

T - BadATd 1Azl 9 ez 2007 viE Adlol wiE whabel &a) 49 Al Sk
& "l 9— 119 Z3 o FoF W uhalo] ojo] o] WA F7HE Aele] XsA|xolc), o]dgh, Bkt
ol AEAE A A, AU, 2008 129 sUA} H=x.
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o] opd7} sh= & ofE] 7hA] =Age] dofuhar gl
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gstal ok 2T vl of7|A] wehs ol iRzl gk oS AI7E

3 He Az A WHe AAg o188 e byl Jhown wEe g Lot
4 AP, HAFR Esle] B AL BT AVELS FAUOE, (S5 N9 1059 S)dEw
2, S, 2008, 2487,
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T At olell disll 53R Az Alses AAAE o83 VleH APFe] Ao
22X a3 AS Rt Sl g Aeofstal ok webi @ A AHLE o8-8t
i, @ 71eH APdelofof dtaL, @ Fztolojor siv, @ A=l Frrt A=k Ao
oo} S woletal & = qltt. ol 714 ezl e e, ofgtal
shaL g el Ayl Aeg wrgo] 53] thdo] kS

olHg Y el st Ergel et iH] AR AVPZE | ARle] wl=e]
Diamond v. ChakrabartyA}zd0elt}, o] #8E S8 AAHeR 53] diide] A=
I A, AR ST EM A e st SsldES Heshks olEHt
pro-patent”) A[ti7} AJRFEIIHAL & 5 Qi

o] ARl wAE 5o thete] AAIHZRE AT ARIeR AdtiHAS
el vAEo] v= 53 Al012elM Trgshs e +8% W, 71, Az

N

5) 58 s, SSRGS 98),, 8T, A AREAE, 2006, 1098,
6) o] ¥ge 1972\de] General Electric(GE) AF2] Ananda Chakrabarty BFAP} E3]&UsE Ao g2A] 9
5 fAAE FYstke A4 238 Skl ARE A =S g Ald(bacterium)ol] #g A
olck, Alite] Alx W, I wiEE E Az AT AA T A JHAE ATFILE g o] Wy
tate] AAtEE, Al Al ABAo|BR 5819 tido g wo] d  gle Ade] AHEelghs
ot 55& Adslilal U9 GEAPL BEste] MY ATE WA HY HAH Y, AR,
2501, A AzxTeR Azxd wAdEe]l 55 didIACl tiete] M2, Ananda
Chakrabarty ¥pARS] o] zpdo] tHEo] opd dhgz} z4le] whe 2ol Zol7] e o] mAgE
< 3} AlzE e gAdE(manufacture or composition of matter)dl] P Eo] EFE T F
Aot shgivk. s, TAAEEE} oke] Sas oo wek HAAT,, SEHAATH, 2003, 359,
AARNA o] ZA7FA] = At Azl HHUE Fofshs T 531E Arlele A4S ¥
L, olzjgk AL tT&A| ololrk. thER ol AARANAZA w=e] FAEAL vhA| St
HEAZAS P o] 531G AL anti-patent FH o2 nlHLt. o]e AHA JollA] 5=
E-E(monopoly) 2A] d3et BAF o] FlERA FHAT T 2dsd olF njxo
BRG] M} st A=me] AAYE A7) flete] n=E v EAs Aslstda AA7t
2 B34S Fsls pro-patentd AL G5k 9ok £3) 7oddiel sodd] YR AA S FFos
Qlste] WA APRAL v anti-patentg A-S TSl HATk AWE], W|=9] Pro-Patent
AA-A 2003 0] FRTAAT ko 2ol A, "AXA|4121,,(2000. 11), 4-8%.
E3519] tiidelr mAEel wlolgx, A, 9ASE, ER, F3o], WA, DAEZRR{, AT 58
Wb, FAEE ®3EA| ofld M B Z2uYEE EFHEY 2 AR AH 2 3 o),
Ze] nAE o8, 54 nAE] Feluihy, solMebHT 2o vAES Aishs Wl gt
Y 55 MAE ozt & 4 vk vitiE, S AAEReRte] St Gl oo sk
AR, AL, Al135.(2003. 5), 7H.
35. U.S.C. §101
Section 101, Inventions patentable
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Whoever invents or discovers any new and useful process, machine, manufacture, or composition
of matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to
the conditions and requirements of this title.
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S7HIA) o= & n|are] #7313 8H(Biotechnology)2toll 2 J&S FUc}.12)
o] ArgFehEotell7}A] 53] thade] GEHIL ojAl= AT At B 2
3k 7]&Ent olygl oIzt olele] A #Ik 7|EA] 53171 FoEE Al
=eEtginh. oldll tiste] kb AT BEAESRE dgEHE Aede BE #- o]

S0l AL A= I FEATTE AR o] FofRA] X Aolehs FHE Uk

ol

10) Diamond v, Chakrabarty, 447 U.S. 303 (1980) “In choosing such expansive terms as “‘manufacture”
and “composition of matter,” modified by the comprehensive “any,” Congress contemplated that
the patent laws should be given wide scope.” &J3li= 53|l o] ‘A& “FHE'S HLe ¥
Al olaialior ghokar BT
Diamond v, Chakrabarty. 447 U.S. 303 (1980)

- It is argued that this Court should weigh these potential hazards in considering whether
respondent's invention is patentable subject matter under §101. We disagree. --- Whatever their

11

~

validity, the contentions now pressed on us should be addressed to the political branches of the
Government, the Congress and the Executive, and not to the courts.

o] ¥ae) wgo] A01x stelld 5314 Sle o] A RS mEsk=d o] 2 3
A7 el thste] Arkgasiol sh=Ald dgk =wto] gloy aAe] FYAE W, o] =L W
o] ofd, gRe} 93], PHRA FXHoz B Eoop & Flolgl= Ulgolt) o|e ThA] I
HEe AL WA HE sdetr Add B, AAH dee A Ferhe AL nlska of
AL 53] e gE B doglrth pro-patent BF AsE QA3 WRlew Ss|tide] g
ek ofue} RG] VES wre WHol AR o] JelMe JRAH BIME =okA a|=
gt}

CAFC(Court of Appeals for the Federal Circuit $H<E8]3H )7} lF-R7 Aol thele] Be 535
ol = Aol TYo] =& A AAl Biotechnology #& E3]e] 70%S H-53F MA a5t
Ao AdFFatelnt, A3, A=, 8H.
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WAYUEe] Q14 Aot alvh 9l Aehe A”olt Aol ola) 1 Ay} AAS
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2. Genom VXA K o] EF|A

#3253 (gene paten)= FHdAHgene) AHAG thgk 53], f-34 ©H T ES

T20 Aol tfjgk %51, AR F2 9 Tl dg 52 ERE ¢ Juh Ae

7HA] w2 E o FAA A E3]E DNA EAaHmolecule), RNA 22}, ¢hl
0=

Hl
\:
A, Ao fAA} BuEe ol g Ay A= W Fol ek

-

—

17) SerEdel 54 4Ae $7, e2x 1 4AL olgsle Wy
8= 2

18) S5 WA e Tasht 1 49 o8 Feh Fael seke Aske 397 Al g
Sol, of@l g9 spstide] Aol Itk H4S WAF Aol FAH axE Jjulsl 1 5
e BFAZ WEA ol fie] AYshs A9E STk e, 241

~

19 ﬂluf’l 1991, 11, 8, A3 91% 110.

T 53 Adx Azse T A4S ST et e dHe SdE v o jlvha Ak

UL, B2 W A2z AN Mgl ot Ss|Edo] B2 W A4z A3s ] Aol g el

© A dheE qigskar flenw St glojxs wHe] At ok wdsfop gttt

© &8s "y 55Ede] 359 A4S 1 et e wele AMARY Stefor sk Aol

I, wbs] o] FFANS A et deA oFe 5t AlgjEolol & Flela oA

o] ©<es] W] AAgAll Slo] Al ek AFAY T BAAFS P T A7

ofuziar & Al uf, dilde olzfdt HAAel wheh 2ol I kg B B8] EAIR <l

o FFAAE A et o 7 SR Aldx A3sol| ofste] AHAPY Holok giriar wdt

& AT At 7714l ougk &Axe] vk & ¢ gtk =AE ol gtk

ESTs(Expressed Sequence Tags). & E A&, 300-500 9719] F2AF @H2 AA 724 7]

5ol AR e g dolo] fA AR dHoelt), ESTse 22 ditolng HA x4t

ob 715 ARl el glar, @A ESTs7F 23 FHAE Zobd 5 e "3AKprobe)2A1¢] 7]

sg dTL & < vk olFA, RAmZeAES} S5, SEUtiEr, AAL, 2001, 361,

21) OMH, FAAES o B3 HWHE AT QR FIRAES FAo 7" Fz]é}z}]&zh, A 743(2002,
9), 25,

22) ESTso| i3t S3jE9de &

20
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Al gEarele 1991 <l ue] shehedeM o fadxkeh e
SA9e) AolRst 1 QNG FE PHL NI BHT wE F Yok wal
7F et a8y a2 o]F MR EZ 2 A E(Human Genome Project; HGP)247} <F
gele] 217k DNA QIS diE el AAEA BAEEA gAsEeEe)
dapel & ATt Aol dgk Bt tigh =Ao] ARhE 112 o]k =)
2 TAFoRE et old ml= - & - {2 20006 69, ATt oJste] GA
H fFAxR a9k 2 fdatel ofste] FAEE diEe O AANe R 559
tdellA] A= R= A, WA FAAR] 873S okt A o8t s
A(industrial applicability), = -84 (uidlity) 52 &

o Folshn olol et 7S AR

Fejuete] S E DNAZE tE 3ehE = tEde 278 s
T g1 wZel HEY 5318s 55T 49 DNAY| #3k Sds AT BA 2
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Ao wmd fFAREANE vl Sl de] SAYESoY AR T B F

L
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Aol 3] &332 Fofstih (™ A-Human Kinase Homologs 217t ksl g s f-rxle] K2
71X D) olsA, 73711%5%, 3749,
23) Amgen, Inc, v. Chugai Pharmaceutical Co.(927 F.2d 1200(Fed. Cir. 1991)).
24) A FZZAE(Human Genome Project, HGP oJs} HGP)& 309 %2 QrIMLge 18 x4t
ALE THEaA she AFE 1990 wl=o] 9 3ol AlgtEe] 26785 o] 35070 o)l ¥
Ao] Faoleldt}, HGPe| H&e JAA| LF(chromosome region)7} FAEE S F4317] st
o] F-A A=A 2 (genetic-linkage) A= 2HAJslal, DNAS 25 & Y= Hag FR ALE
ZAdske] DNA Wido] B35k RS dolll DNAS ABESHAQ] 7159 WAL JFsdHA k= AHoloh
oJth3], A=, 247,
vz A QR EZZAEE Fsld FHRAYJNIH)S] Craig Ventur ¥HA} 50 ESTsTHS: AR
2N PN B ofulel, 2 eiedo] RASHE Al ol NY, keg we
2 BSTSE FASHe A QG L olzRE WAL WS ATHAR e SHIE &
Qalsict. olol thste] HSPIBANAE FEA Qe dig Seldel Be el wAHoD
A\EI, FFso] HEIAIA ere ESTs Aot DNA Aeld] E17} elgs o|mnlgel 2713
5 DN 15 AR SRl AR BT, SRl a1 elelol S oo
7 thAl DNA S50 vlgd Aolgl= vljgte] A=At = E5|AA Aqle] A AEAFS
gt AET b A7Atel ofgk Aol tig delE FAske|al sk B9t A2 5 ok “
A=, 329,
26) Y, AA=E, 254,
27) 58132 20059 1 1958 A& 9 bl #sk HE Aol 2t ISR IE S
7N7gsk et H %C’ﬂ/‘i A A9 B IF A B3 wye SR A2z <5y
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<] Sl whel= Zer JIA=EE A9 53 2303 BAglo]l 53] thdellx <]
20 o AuE 2ol dA A SAEIRA ZA=elN 5317F 5oy

2 9leh )

g Aol AU et gae) el 1 Salge] FAEo] Sepa

nlFroll o] AEue 19309 AEESH(Plant Patent Ac)¥} 1970 AEFFHE
H(Plant Variety Ac)dll <J3] B3 H1 Q) ARESHo| AAH7] Aol A&
E5)e) thgo] B4 o Ao AZEE 2 vdelsls A%8EA) 4
B85 Az e AAEC] ofd Aoz Aste] 19300 5¢Y 139 Townsend
-Purnell Plant Patent Act of 19302 A3t E3|o thde=z gt m|=e
Townsend-Purnell Plant Patent Act of 19302 539l 83}3th33) Tk 3442
o Agol Sslol o8 HEE W=}

TAX R AEe] 55 HSel AHste] 19610 “AEAFFRS Y Ae IAx=
ok(International Convention for the Protection of New Varieties of Plants(Union

pour la protection des obtentions vegetables; UPOV3%)))"0] S243It) w]= 5&]43%

28) o] M FHES| 2 European Patent Convention; EPC) A53% ()] ‘I 37l e 2AAP) 3352
Ax e flol fukels WhEe 53 s °iU‘rJ— TAE A Blszsit,

29) Ul‘—_ﬁ‘*‘iﬂﬂo 1998 Hx=2 KA DA i 53 Oﬁﬂ vl ok @A 3005k o] Aw
A 5571 ARFolal 1,000 oo Izt X41} #4557t 559 o= WAk v
e 19999 F 401719 F342 E37F Y=ty E3A2 gk

30) $QJ2 - ol - FFE, AXLRACH, SHAE 1998, 1959,

31) dZ, AAIA, 369,

32) A JAFTFTAES AT HE2 AAEEA AAHY SSHstidolle A Gerhar ddt
SIS MRk ofuE} AE2 wE B All12ze] 78S S F Sk M=) wie
ojr},

33) 35 U.S.C. §§ 161-164.

34) Ex parte Hibberd, 227 USPQ 443, Bd. Pat. App. & Int., 1985.

35) A2 A3 HHoE N FH ANEEFC] FWtaL TEO HHSA, AEVITe thest
o]go] 7hsdtA HoEH o2t ’“Jﬂ%—"— EHo R HEslr] flete] 1999 xofo 2 A=)
o} o] xoke AEEFT s 5 e S ot o|FHRIE §A A4S AMAEte 58 T
e PeEE 85T 5 LS 1 Pl Bael 5] gl sllsha elok @A) upovel 7h
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(A1EE3|H(Plant Patent Ac)I 1970 AlEZZHTH
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A= olelgt AEe] S5 et = WAL vme] AHALE FA sl
w2 At & A ol
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o,
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1>
g 8

Qo] HuAghat wilel olF A% NEFe KFWHe WA 4
sha1, 1 59192 Q4% nh Aok o] ARIME 4B AFEFe] Es19e] ht
of HETA WEIksA olnsh Aol solgich. e W, A= Fel Wl
= e Po] n FUA W vigdel EAP} e el g7l wEel A
Bo] £33 thste] ABAoE WEsksHo] gku & 4 givkw sk 9
o olol Wl Rgde, AEe Eevolt Aed aivt wel MEASHS A4
Gor dubes WS IR olddm TR rkio PR

shel wkE7bs o] gtk s
o B4 ol mzw 54 Fdo NEFS 22 FsAe] A ke At
Aeka & 4 9he Aolch.i2

sehfebe] 2006d AHA Sl A3z “BAHo 2 EYAT 4 gl

7] daliMe Il AEFFESHe] AAlCl g Y= TR0 538318 258 e 5
3 Hotide] & 4 the WIO/TRIPsE g3 F3tslolof gty §413], “AE58-28d47 s
Hitdl] Bl Aed HAEE ZAoz" A, A113.(2002, 5), 136~1374,

36) Ex parte Hibberd, 227 USPQ 443, Bd, Pat, App. & Int,, 1985,

37) MrEfIE, AAIM, 92w,

38) Z3AIA, 924,

39) R B, “AEAEFFTY S5 oA vhErsA-Sre] S5 AR, TESaEEA,, A
H3GH), A3d, 93AL, 2005, 399,

40) 1953 2|2 AlRAe] “He Ar] HEe] Aol Ag AN FEo] 3] W] wlFol
A7t BAA Y 7IAKE 7HAAL whESste] AAE = glokar st vl ik A, 419,

41) WlfEEL A, EEEFE(D), A3, 2000, 30WFIIIMEL); HEEW - el — 125, HraFiia,
A133F, 1998, 53W; SBALAS, KEFFAR, Bral, 1971, 1049, AT 41H0A A4

42) AR, 4349,

43) 2000 3¥ 34 AHAE.
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HENES BHE A= I 2 diste] S8ls EE & Joa sk st
U e g2y Aedge]l SelAded dieiAnt S3E 23 vhdstar 7
Aol ghe HESs|E Heslr] AR ol WIO/TRIPsS| o|83} d3ste] 2
SAETFAE AYe Heshks At =YL 4 Al Y3tste] AW
e Bt opdet A AEAESTMA Beske RS A, 19974 124

Fom 20021 UPOVZESFel| 7FlatSltt. -elvbel= 2000 7o =
is J L7 273 AB1IERE 2] AAIA FAo 2o
E539 Har}t AslEo] sk o]g Holx 5319 i w8t giEo] gtk

> >

FEEEold kS Alg tAEFES] WHoR FE AA 2 O dREo| &
ot g, F=5 Vhes Wi i, SE9 o8l ek IS Ity U
o thste] FAAR] YFHE w2 F97F A A2 Eo] AHITo] F&5H
Hdghel] wet 535 o] o] FrkstaL Qlrt.40

nlar E3P3EAS 19873 wlleAle] FAlE] #e BEEde] A-APG digh A
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Patentable Subject Matters :
Focusing on the Discussion of Expanding Patentable
Subject Matters

Chae Young, Cho

Since the 1970s, many advanced western nations, including the United States
have began to recognize patent and other intellectual property rights as new value
adding industry, And, the development in the field of intellectual property rights
have contributed to the rapid legalization of knowledge protection, and now its
sphere of influence have expanded to include, but not limited to the protection of
business models utilizing computer softwares and the internet, as well as genetic
biotechnology.

The primary step in discussing any patent or intellectual rights for newly
developed technology is to determine whether it falls within the definition of
“invention,” as defined under Article 2 Section 1 of the Patent Law. The history of
patent law is relatively short but Diamond v, Chakrabarty (447 U.S, 303 (1980)),
has stimulated the expansion of the legal scope of “inventions,” and ever since the
ruling of this U.S, Supreme Court case, the international society has recognised the
importance of patent and intellectual property rights, and expanded its boundary to
include microorganisms, genetics and computer softwares,

However, there is continuous debate in whether patent rights should be awarded
to and expanded to include newly created research products in the field of
biotechnology. For example, there are serious debates in whether research

products in the field of biotechnology fall within the definition of inventions under
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the existing Patent Law, as well as contradicting views on the negative effects of
newly created bio-technological products on humans, However, patent rights have
already been issued not only to genetic inventions, but also to plant, human and
animal embryo interstitial cells, regardless of its harmful effects on humans,
Furthermore, in case of controversial business models utilizing “law of nature,” the
Courts have recognized and issued patent rights to such models, recognizing it as
inventions of technological creation when such processed information using
software programs produce concrete results, utilizing hardware devices,
Globalization and technological innovations have expanded the scope of patent
rights, and as a result, there are strong claims of reinforcing such protection under
the notion of enhancing national competitiveness in the global market, However,
despite the merits and reasons for providing such expansive protection, we must
not overlook the side effects in the overflow of legal protection. Therefore, when
considering the proper scope of patent right protection, we must be prudent and

balance both its positive and negative impact on society,
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