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protection of individuals with regard to the processing of personal data and on the free
movement of such data, AB EG Nr. L 281(0[3F 7 H OIHE S XA 02+ &g,
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47) Van Overwalle, “The Legal Protection of Biological Material in Belgium”, 31 IC 259, 281(2000).
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biotechnologischer Erfindungen, Eidgendssisches Institut fur Geistiges Eigentum, Bern, 2004,
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IP.Q. 97, 109(2003).
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The Right to Self-determination and the Patent

Young-Gyu Park
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Kingdom of the Netherlands submits that the patentability of
isolated parts of the human body provided for by Article 5(2) of the
Directive reduces living human matter to a means to an end,
undermining human dignity. Moreover, the absence of a provision
requiring verification of the consent of the donor or recipient of
products obtained by biotechnological means undermines the right to

self-determination.

Nor are the elements of the human body patentable in themselves
and their discovery cannot be the subject of protection. Only inventions
which combine a natural element with a technical process enabling it to
be isolated or produced for an industrial application can be the subject
of an application for a patent. Thus, an element of the human body may
be part of a product which is patentable but it may not, in its natural

environment, be appropriated.

Biotechnological inventions may derive from research on possibly
thousands of blood or tissue samples, possibly pooled and almost
certainly anonymous at the time of analysis. I do not consider that it is
reasonable to expect patent examiners to satisfy themselves that the
chain of consent with regard to each sample is unbroken and evidenced.
It is rather the responsibility of the medical or research staff taking the
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samples to ensure that consent is given. That responsibility, together
with the form and scope of the consent, will be imposed by national
regulations, codes of practices, etc. outside the patent area.

the right to self-determination, human dignity, the grant of a patent ,

prior informed consent, unpatentable inventions





