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15) Investment Canada Act § 141 sub, 6. ‘cultural business” means a Canadian business that
carries on any of the following activities, namely,

(a) the publication, distribution or sale of books, magazines, periodicals or newspapers in print
or machine readable form, other than the sole activity of printing or typesetting of books,
magazines, periodicals or newspapers,

(b) the production, distribution, sale or exhibition of film or video recordings,
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21) Investment Canada Act §20.

For the purposes of section 21, the factors to be taken into account, where relevant, are

(a) the effect of the investment on the level and nature of economic activity in Canada,
including, without limiting the generality of the foregoing, the effect on employment, on
resource processing, on the utilization of parts, components and services produced in
Canada and on exports from Canada;

(b) the degree and significance of participation by Canadians in the Canadian business or
new Canadian business and in any industry or industries in Canada of which the
Canadian business or new Canadian business forms or would form a part;

(c) the effect of the investment on productivity, industrial efficiency, technological development,
product innovation and product variety in Canada;

(d) the effect of the investment on competition within any industry or industries in Canada;

(e) the compatibility of the investment with national industrial, economic and cultural policies,
taking into consideration industrial, economic and cultural policy objectives enunciated by
the government or legislature of any province likely to be significantly affected by the
investment; and

(f) the contribution of the investment to Canada’s ability to compete in world markets.

22) Chris Margison, ‘Foreign Investment Review in Canada: The New Rules,” 74(2010)
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Qlestaz & off, 71 S| o] SRAFA (EAEES), =7 BAIFE ol FF
o 4= Qe AR B S A B E 7)9] ol Aol Harsko
7S HSIIeE Jt & 5 4 122 IEARTL FYWI| AL odesto]
1A A He F53t= 750l lojAl, & Adlo] SHAI (S, =7t
of dFe PAAY 128 7FsAol Yle BS B AT A
285 EAY 22HEAIS (old Chinese trade name)?] =7

] 2JujHo] o] Ml Anke 2T 42 s 93D of| AR A LE

Qb o e

=
22

il )

S
N
iy

1R]

10 oF oX mx
o
2]

it

2

= stof f=7]90l oft $5719 ) M&AS AL QI3 Aol Al
E 5] A& FSI] A A=FAAE Al A FEF,
A A= SRk A 5o FAE AlEstolof Fh3 B3 20061 11
4 F2E ARG SAZFRIE - —FHRB) M I3 719e] =7tk
2t AR R Ak, o] Hiet s o Aol eggel A
Aok Rse] S Adshetal = 7 B sl A| o vl A E A, &
Hatdelal At BHFEAS SHEstojof ghrhal sHgste] ke, &
A 5 Fehg el digh 71d)leel] s P A 02 =7 A

32) 20084 92 0|=9| FIE2HCoca—Cola)A7t 322 ZISESIAIR! SO|IRFFACEREDAE 24
ol o|=Ezlof M&A ot S f & 2X7F M7 1FiCE 2009E 38 19Y S8R = A7kEete] =
O|RIRERA QI OFS BR=ZHOLO| Olal| 7[ZIRHCt B8 = FIIEet S0[IRIFATL BI=EFA0I
HRAS SHX| EUARTE F7E2Tt S0|YAFAE Qledle AR0= 3= W SEAYM S=ZH4E
£ JHK|1 23FePI ZHE 4 Qtks 231 H20IRACt Simone Yew, “Spotlight: M&A Trends In
China” Law 360(2010. 8), p.4. <http://www.wilmerhale.com/files/Publication/6c5c0108-5688—
4086-a7d7-5db5a6639a01/Presentation/PublicationAttachment/b0a4fc99-9b5d-48da—8c30—
726¢f5a813e/Spotlight-%20MA%20Trends%20In%20China pdf), 2011, 1. 2. OFX[2h 242,

33) HREQl EfEY, 5= U=EEo| 2ot A7, supra 27, 86-87H,

34) 2006F AZEXIAIS] ILHT (Y Q4 - SOl ot FEABHEEHRRERGERE) 21X
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20064 % T2 RN SJsiA l=7] el ot T=71 < H=ol
e 7laraEs 7RIl ofeliA At )t 20009 H7F =%} <=
71l 2Rt F=7109] a7t F83 EAIZF ESIH 20049 7B SR
Jlof, FAEH], FriE, ZHrh, BRojo] SolA v=2] 7ol A
Aot lekar Teetglct.30) 5o elspabie] o3t o] T2 47|

)
Qo] F3 AR stolF 271l e F2Y A& Fau
=

B~
K
m
—o

Aolehs $-2E AohfiA = 2lct37) E8] AlA Al2d) Hloj Az
A AREE7E T 3o wlo® A=GAIRL flob|ol® 259 leE Al
stal, 29120 SRS S 2o SR ulEA A AR 1E

o] g AEsA T2 A7IE | AETPRAIZE &=571)d0l ofste] A

3 Zolehs 9215 38 AN gdjoh AAEA | whE BEgs el &

7keh A v=A7IdEe] S=Ael digt Aig S ish] fsiM $=7]

Aol tet MXAE 7M1 met T2 SHTAMe] 2o ol &

T 1994 o] & AR e] o]l et =9& AA, 2ol 2 2 £

2006\ RH5S AR 2 -2 200619 8 147E meo] Mgy,
AN Sl o9 Aol T AUl 7IdE sy B VIR

Aoz AR Aol Hofshe Aol =7kt e 2 A, & He qH7el

ek AFAAE Aol tiste] HAbske <fol gt ol me =7 HAE 8t

oloF gieh 2k FAskaL Qlek39) & 4L o= EAAte] ok ARIARIFo]

=7k} wE 72 xstoiof s Al Histe] sk Qi o]

g gtgoll disiA =7iekie] Sjuje] moetat Eehdel mel Sittgolt

SHIHEEE A7 M&A A9 6= 7S & ke et AlZIEAL

mu:samesajgmo
— O
)

35) HEHR! Y S= HEEH0)| 2ot AL supra 27, 87H,

36) HAR, B9 7|g™A0| Hael AR, CEO Information, A&AXMTA, HM5995(2007), 14H,
37) Id.

38) Id.

30) =1 HAEHIBRNEERENEMA N2 STHCE SRR R ERR 2RI R E B TS ESEH
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SAth40) E3] ofe} fste] 37kx] EAIZE M7= AL kA A, S kb
3 AA A 2EEsiths 2ol 4, w7 =7kl Hdol HeAl 24
st Aoleh A, =7IjE7|ee] ddd A7} Felolufoltt,

=7IEE =71kl Hig fgol HeAle S5k WIO lg=se|ng
AR 2] WTO/TRIMs @79] sf4of w2 & o= Heldh il $=
< =7kl Yol HeAl ddske VHEAlE v=e] CIFUSSE 22 HA
71 AAlste] s A = PSS ¢ ol (AR RN Z R )<
dgAES %ﬂ%ﬁi’rﬂdﬂ%ﬁl@r HHMOFCOM)7} @FE 0.2 o7}
Aol 23t 7149 et Alell FAske =7 EAIE Tk HsiA
7189 E A2 shaL, A7 M&AS] o)l HAte] High 7]l
;_]3].0] QL 7-]0; ;],42

AN

40) Anu Bradford, ‘Chinese Antitrust Law: The New Face of Protectionism?”, THE HUFFINGTON
POST (Aug. 1 2008) &=, (hittp://www.huffingtonpost.com/anu—bradford/chinese—antitrust—aw—
the_b_116422 ntml, 2011, 1. 2. OFX|Z &2 Haining Zhan, ‘ACHEVEMENT TO DATE AND
CHALLENGES AHEAD: CHINA'S ANTITRUST LAW AND ITS IMPLICATIONS,” 36 Syracuse J.
Int'l L. & Com.(2009), p229, 243-244,

41) Steve Dickinson, National Security Review Under China's New Anti-Monopoly Law, CHINA
LAW BLOG, August 29 2008,
¢hittp://www.chinalawblog.com/2008/08/security_review_under_chinas nhtmly 2011, 1. 2. OFX|2f
we

42) "TAAIR 5 48 (2008, 8. 21); The NDRC and The Ministry of Commerce (MOFCOM) wil
jointly establish an inter—agency committee to examine the national security issues arising from
merger or acquisition of domestic enterprises by foreign investors, MOFCOM will have primary
responsibility for processing and responding to applications from foreign investors for merger
or acquisition of domestic enterprises. Where such applications raise national security
concerns, such issues will be considered by the interagency review committee; for projects
that concern new investment in infrastructure, such matters will be dealt with in accordance
with the relevant national regulations on infrastructure investment; where there are major
national security concems, these matters will be considered by a ministry level interagency
committee.

EXFRANEZESTERE, NI BIRHIHEE

F, EthEIE (OERSENEZES, BHESniERIstr R ) B EEH BRI L S A ISR
FEasE S aEf IR EEII SN EEHBERANCESE Hh BTReET EAHHE
178, BEREESHBENCER L ERE SR TR L | PREEITEERED, HER
ETEENESIHATHE  EXRSSTIE SRSt EET.

Steve Dickinson, “National Security Review Under China's New Anti-Monopoly Law’ 0l X{e!
2 (http://www.ndrc.gov.cn/gzat/t20080821_231802.htmy 2011, 1. 2. OKX[Lt £
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=7k (national security)2 A 2] 7E S 24 u|=t9] CIFUS7} 33}
1= HFOFH (national defense) th ¢ WL 7dolata djAst= Adf7t
SIREEH AL 7S 2006 “EEARALY] 71 ¢l - g
St A GHEHEES RN DERE) 122014 7PHL Zoj14) 1
= 7190] Aol /AR S mAAY 13T
78‘ - E% "JZ]FJP‘" 78 ARE A HAY SH4F
Aajdo] o] dE = A 2T 4= Y= HE
g 1 -ﬁug—%%_'— 3] 9k (national defense)?] 7ido]2}7] o}
7t =7ke] AAA o]l FAISH] Tt ALEA AARMKACRE & 4
249 Bty 3120 FT7RPHE AP ) o] b= 4
HAdolak= Aol 40) 1a] B AL F3 CNOOCAL] UNOCALAL ¢l

S A%t o digk Sko] vlsto] digt BEA HAE 7k gtk A7)
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43) Id.

44) Haining Zhan, ‘ACHEVEMENT TO DATE AND CHALLENGES AHEAD: CHINA'S ANTITRUST
LAW AND ITS IMPLICATIONS,” supra 40, p.243,

45) Id,, p.243.

46) Steve Dickinson, ‘National Security Review Under China's New Anti-Monopoly Law,” supra 42,

47) Lester Ross, “China’s Antimonopoly Law,” 22 Antitrust, 66 (Spring 2008), .68,

48) =Rk, INEHBRERRZEEANG, & (DSEE) 2007F 7A. (HPHe! efEY 5= U=
off et A7 supra 27, 88THOIA IHQRIE), Z=s, SREEME, BEAf 2009, 132-133HE 22
X2 2oIct Ciet =7t =l 3R7IE S0 0)FE= R0l 2 289 M8g 22 4 QUt= F
X2 =EQICt Id, 132H.

49) EZ0IM= ZHOIM] JiHoR ofsisin e Ao EQIrt Haining Zhan, “ACHIEVEMENT TO
DATE AND CHALLENGES AHEAD: CHINA'S ANTITRUST LAW AND ITS IMPLICATIONS,” supra
40, p.242.
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Foll= W ol ofstoie T M&AE AAC 2N 7|ERhES BRI = 3
+ Alee ZyEo]

=71QE 9 ofm|e}k 7Pl afi7h H=A] of 8] AAtel| thelAl= A
B 7] SFAAINE, AR diaiAlis oftd WAl qHAo] glct.50) whal
A HEER A ALo|| o8t PP HAAE AN ofF] BEWELS HojuR|: BE

3 gl
3.9

19474 Q%7 G niy SYHPS WiE A=A R 71s=ol st
of 4hle FEolAt A2 ® Q5 f Al FA S AlRFTE 197349 Q=
= 19479 JeFARS ATE “QJ2tAH (Foreign Exchange Regulation
Act)" o] &Jste] 9]=¢19) Q7| Yol et AErles 40% olH= A
1980t FHIZHA] Q= FAfol| et AlRkE # 7|5k 1990t SRHE A
A53HE ARICES) 1991d el ARMIAAE wrEstal HAREE Th4
ek olet A3k & 1993l LIehrAIHS A st Qlw o] Fofe
P& QI ER ] ek 5912 AR-EA kS 1990 o] Y H AR

50) Id., p.243,
51) Lucy Trevelyan, ‘Passport to Progress?” Int'l B. News, 64 No5 (2010), p.510] Q2=

Prashant Aimera, Advocate High Court of Gujarat (State)2] g &=,

52) Indian Export Import Portal, FOREIGN EXCHANGE REGULATION ACT, 1973,

(hittp://exim.indiamart.com/act-regulations/fera—1993 html), 2011, 1, 2, OFX|2} Bi=2

53) 2 =09 XIZFS0l oot Mgk URACE Che A A,

Foreign Exchange Regulation Act of 1993 §19,

(5) Notwithstanding anything contained in any other law, no transfer of any share, bond or
debenture of a company registered in India made by a person resident outside India or by
a national of a foreign State to another person resident in India shall be valid unless such
transfer is confirmed by the Reserve Bank on an application made to it in this behalf by
the transferor or the transferee,

(6) If the Reserve Bank is of opinion that it is necessary or expedient in the public interest so
to do, it may, by general or special permission exempt any transfer referred to in sub—
section (5) or any class of such transfers from the operation of the provisions of that sub—
section, subject to such conditions, if any, as may be specified in such permission.
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3t22)3= SOCEoko| el A= A3 s A& ZFFcE ) 19999 o= “9f
g1ta] ¥ (Foreign Exchange Management Act of 1999; FEMA) o] A4 o]
QFBFAIYS At 19999 LJekte e of=elof g FAAghE: A
s3c} 59

FEMA 19519 “AHlH

—

Industries Act of 1951)" 2} &7 £]=1919] Q1= T}

o S g5 71 ol FEMAE Qe chotl sisl 4
B ATE £ sl AP Roldis QWA 7S £0 AU 0l P

Sk RS A8 9 ek, SRS WE FASelE 48] Siet of
%@%‘HE}—E— T3 D2 "Press Note" 5 §5to] ZH AFEE FAIE sk 9l
t}. Press Noter= AFAFYE (Ministry of Commerce and Industry) W] 2] AFY]
AW EZ(Department of Industrial Policy and Promotion; DIPP)56)oj| 4 z}
d< Ttk DIPP= ZF AFJE R 9] elo] BaThA] of o] tsto] Press
NoteE ZHdsto] F7igte), 1e8]al A7) Tinteragency)Ql @FEA}1728-9]
4 3] (Foreign Investment Promotion Board; FIPB)o|A] BAE £918 HdtS
EIE,

HroIAL of| T3t B A EA= 20014 Press Note 4] #-& BFE x| ¢t 57) 9
Press Noteo] W2 1% 9] HF9JAFY-S A E o] WL} 5215} olrx9] w7t
NAE AW L=, =l A= 26%7F W= Siet. 2002 Press Note
20 4= WAk o gfgt WIZkARSET} 26%2 WHRE|ICH Q== YA E R
WS A galo] FAZL FAEH: ARIS ol et T ApAES Al

2 4o R o] F9} 2t )

R
30

lmr

54) GAO, Foreign Investment: Laws and Policies Regulating Foreign Investment in 10
Countries, U.S, Government Accountability Office, 2008, p.65.

55) Id.

56) Department of Industrial Policy and Promotion Zm0[X| <http://dipp.nic.in/, 2011 1. 2. DFEX|2f &

57) Ministry of Commerce and Industry, Discussion Paper: Foreign Direct Investment(FDI) In
Defence Sector, 2010, §2.1
{http://dipp.nic.in/DiscussionPapers/DiscussionPapers_17May2010.doc), 2011, 1. 2. OtX[2} 22

58) GAQ, Foreign Investment: Laws and Policies Regulating Foreign Investment in 10
Countries, supra 54, pp.67-68.
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o]e} T ARIEARE o]Q]of] AR5 Fol Basitt, & =elofA ¢
AN Eo] AEA o g AReelo] Hrhal st et RIEA] PA1A 91 RS54
2 Fgsiry, FESAMARE A= FU423(Reserve Bank of India)of 4] 3
SHA Elr}, webA 17149 AR 5 5] ¢mE £ 304 oWl 1=
of2ao]l SA|Bto]of et Eot ARIH R ohE HAp)L Zadt F$E gt 80

59) tt2el dR0l= si8d FEs0lut S2E 2ok 2t21E Floricutture, Horticulture, Development of
Seeds, Animal, Husbandry, Pisiculture and Cultivation of Vegetables, Mushrooms &.
60) & Az M= JiEHY Hellt sVt RS ZR0ls 1 EAIS 0&I5I0{0F Bt Industrial
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NE £ HAst] = W
H/&‘ﬁoﬂ/ﬂ *ﬂ’?}ﬁ}":] '5}% EHOIU AjH| 20 Tt Xﬂ 4315, A
Sk Qo] HRRAIAAI 7o gk A H A} e 2YAMIAIS 27]E
Z3ksic} 61) E351 BFojArYe. A 0 & W3] (Industrial License)7} =23 £
o2 A W E F5517| A= HEEA] Q17| }olofof skaL, o|AlE]e} T

O|Ab= REEA] ql=glofofof 3t &=ro] Ferje} 2l of W7|el& Hh=A] Al
Ax3)5 FIsllof & Myt opfet 3d7ke] o R 27|17k Hof 3t} 62 2010
W 4of ’agufA| 2ol diste] 127719] AFdH s (Industrial License)7} 2
w91k 63

= ASHOR fAsl] S8l 199219 24 269 A
HAS WPt ESF ST A=l FA el et AAIE o gelsto]
meaEe) Bys) 18WE, 4250, 2UE U ArE0E Erel
9Fel £4E jsto] ERARLE 19754 9Fel A% @ HASW(he
Foreign Acquisition and Takeovers Act 1975)"2 AR 12l AHFEE
(Department of Treasury)+= J=r9l EAGAS 4~ U AAS 510 =A%
2] o) 9] 3] (Foreign Investment Review Board; FIRB)«= 9]=9] F£x}9] 4]
oot 712 st 7|aoltt, 95l EARAISAsIE 2ol Exjol phigl o)

(Development and Regulation) Act of 1951 & =2 SHi FAISHE B E9.t 3 ei=d N%‘OH
tisiAde HsiE @7tetn UCh FRAH0[L H-igol= 71aHs
Investment. Laws and Policies Regulating Foreign Investment in 10 Counfr/es,
supra 54, p.68 2! Industrial Development Act 1951, ¢http://www.scribd.com/doc/30678267/Ch—
18) &=, 201, 1. 2. 0K S&

61) Id.

62) Id.

63) Id.
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ol=elo] obd 7 (20119 1€ 19 @A)

ek g HIAFA A S B0 24 HEAAI H$-
SR H|AFAL S BEALo 2 4 HAER Ao ol AS

3771900 ARAS EE

p3tupbee | SIBARA 557190 Ao} BN YL SH S}
(19 1919 24%) o A3 A5 @ NH57190) BRIt dYozA ¢ F
g 23 A9

u]=e1el ¢ (20119 19 19 AAY)
AUSFTA®] 913t 2ok A A3 &£oHAUSFTA pre—
scribed sensitive sectors)®®)

2319t & - 374 AR B
(1919 23%9) - NN 377199 Ao EFA YL B 3
Ae] A3 AS L AHE71Ge) BRI} YoM 9]

1,005H 9 2

H|AZA ] QL HE
G 19 12 24%) 1A RSA

- 537199 A% EE
LOOSHEH 2 | - RN 37199 Aot BRI GYL o= 3
Ch 1919 238 AL AR A5 L 9157199 BRI GPo2A 9

2YS 238 F¢

64) Justin O Brien, ‘Barriers to Entry: Foreign Direct Investment and the Regulation of Sovereign
Wealth Funds,” 42 Int’| Law(2008), p.1231, 1245-46 .

65) FIRB, Monetary Thresholds, <http://www.firb.gov.au/content/monetary_thresholds/monetary
thresholds.asp.y, 2011, 1. 2. OfX|2f &I

66) 21 20k 2A=FAUFAY 17H (ool & AezM 0|0]of; S 2&EE, et 2, 3571 22



LBY - =8 MEASH HEVIEREYX0| 2t HH =S 21

g ol & , 2

A ol 9 AL SOl ol B s}u} o AAReE A
o) 127} i BoAOIE, Elebsel AR FE (o) B HAOE AL
S o D E
o, webd] E3E FEA et 9 £} ol WASkY 9lu, Hito|®

= 719l T 719 Ao A7 H]lth 2 ARE =1 FAjo
A=Ao|t,

S L=l B (197549 9l=¢l Q14 E HEH(the Foreign
Acqumnom and Takeovers Act of 1975; FATA)” ¢] A-8-& dh=t} H H.L x|

F(the Department of Treasury) A} @]=QlERFAIALQ) S| (FIRB)o| <]=+

EXH AAFEEHS 93} 19759 ol et 3R UG o4
Exo]| Al “F7}o]o)(national interests) AIAMS FH} 69) Tt FIRB: 9=+

Q&7 ‘Z7lo]9](national interest) o 7} HE=A] AAE & B QST
A7} 710l olol] gtoizA] ofol tig A Peke ARR] wict, U

T olAe] Aefel e A AT AT A BAISolof FTkT0) Frfolel4
ARz 7RPAHAE Eakaiet, nebd 27RMIHAL B} 7joleliAlE
S ol

2T TR AR TE A AA A tisto] 329 o]

[e]
= =
HalekeA] ool that AAptolSetole WSk ol S5 AL 38

/7IRRIl IHEE U SAMHIA) IR, 55 Dol BIwis S| U TN U 7l TAIR
2xjo] 22 | o JIa0] MM, 5, U9l Jla, SAAAH] BAY MBlA| M M, HZ

SHEH|O| 22 = Rk E= E2EE0| 5 FIRB Definitions,
(hittp:/ /www firb.gov.au/content/definitions asp#SensitiveSectors)y &2, 2011, 1. 2. OFX[2} BI2,

67) et FAe] A=, CIo02E ZEH0| Lz 2A S Stz So| £0 LIX| BHEEHA|0IC CHojok=
coj ez olgg [[H7} Qlct

68) SIRBULMMETRY LYBCEAN EAVIS Ta, HIE 166, L1t HIXE HE0| L= S92 A 4
2[0ll FAIZX| Q=Ct Mo FYM EIH, TEER), WAzl HM7te Soll AIZEC

69) the Foreign Acquisitions and Takeovers Act of 1975, §§18.2) (c). & 19, 20, 21 and 21A.

70) the Foreign Acquisiions and Takeovers Act of 1975, §§25-28,

71) the Department of Treasury of the Australian Government, Principles Guiding Consideration of
Foreign Government Related Investment in Australia, 17 February 2008,
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HE(SWF: Sovereign Wealth Fund)o]] 2J3t &5 U] A4 E0] Z718H= 7o
gt AR Q] oJu|7} et AAFo|Eelef ofstH WA S HARRA &=
AR7} 1 EAIGE BASEAS FErle) s1de] EAloE 4o 1)

AR 5o BEYE Fokol AAA B AR I FAES A
(governance)sh=A] {55 HEITE T F£A7| o] AZ|Yet | -t
TR A= AR I 7Idoll gt BAlES Eske] T FEARO] ARAQ
olo)& AEJTE vt o= Hro] S o] 7 E=A ol Higt HERt 7|%o]
£ Zlo] BAIFoZ &= 9lt.72)

T+ AR EAAZE A EHE sheAl AR ol FARRE 24
o AA BAE 7RI Sl B thE w7ke] WS skl e

cAE HESH= Aotk EFAE s A=A R AR 7|GAdAIE HE
gt S RHESCWE) ] 9o 545 FAR I 257 dof =ieh o4
HaPAte] Bt Al*Hproposal)oll Tl A AR, Frfstal Aoz -8
g | BYREA ] Aore ke Aokuct rtolel sak et Arkw
7Heth, & Zhol=Riele R HE Bk opy e} o= 9l 54 7] ¢
gt TR tisto] 2-8-Fct,

Al Az EA7 A sistAY a9 Ase 7P 9-37F A A
ARt} 339 FA 7T Y3 (the Australian Competition and Consumer
Commission) = 0] & AA}SCE

vl WAz Fx= 33450 doju thE Ao 3= nlAl=A] ARt
ok, oA =571l ot FAbol| tisiA= o A )
7850k ol Alas Fugth, =3t ARAA, oAl @383 S5 wtok
o}

Al IR 2 B2 3529] 5171 (national security)ol] 1A= Q&S A

2

%
2
o
N
)
S
lo
)

S

¢http://www. treasurer.gov.au/DisplayDocs.aspx?doc=pressreleases/2008/009.htm&pagelD=003
&min=wms&DocType=0,, 2011, 1. 2, OX|2} 2

72) Justin O Brien, ‘BARRIERS TO ENTRY: FOREIGN DIRECT INVESTMENT AND THE
REGULATION OF SOVEREIGN WEALTH FUNDS,” supra 64, p.1246,
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73) #ok2 “Amendments to Foreign Acquisitions and Takeovers Act’ 0|Ct,
74) the Foreign Acquisitions and Takeovers Act of 1975, §11.
75) the Foreign Acquisitions and Takeovers Amendment Act 2010, §9.
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©L77) 9l9} 7o) 302 ol FA17} o] 7o} FAjo] thahi] ARRAE 27
& WA 4 913, TRl 2708 F591A o A9 309 el $19] B
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I, AH A+

1. FHLICFYR 2| BHP Billiton2| PotashCorp Q14+ 7{5 Al

Acfehaiah olsel EAsARNE BE 50l B4 S5H0R B
Sao] Atctel oo} 7bH ok At A ARUTET ol by &
o} o80) A o] thiie] ej5el EA7E SR HolA] FAHORE of

76) the Foreign Acquisitions and Takeovers Amendment Act 2010, Schedule 2, 1.

77) the Foreign Acquisitions and Takeovers Amendment Act 2010, Schedule 2, 2.

78) 3F0ME FANEFS Fifots B0 St penalty unit®] 7HE2 Holl=l, 10| RuiEl=
penalty unite Zote 22 AASTt gT‘E“?ﬂJ—'?—QI penalty unitzt 2b S| penalty unit7 Ct

20t 2011EH9] HLHEO| g penalty unit’ 2 11945 SFE2{0Ich m2tA 500 penalty units2

597256 20l sHYBICt penalty unitt fee unitofl thsiil= CHSS &=, Office of the Chief
Parliamentary Counsel, Penalty and Fee Units,
{hittp:/ /www.ocpe.vic.gov.au/CA2572B3001B894B  /pages/fags—penalty—and-fee—unitsy, 2011, 1
2. OfXEE 2

79) BHPbiliton, “BHP Billiton statement regarding comments by the Government of Saskatchewan’
(Oct, 20, 2010),
(http://www. bhphbilliton.com/bb/investorsMedia/news/2010/bhpBilitonStatementRegardingComm
entsBy TheGovernmentOfSaskatchewan.jspy &z, 2011, 1. 2, OFX[2} B2,

80) supra 23 &=,
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20109 11¢ 3¢ 7yt *PO‘Z} HEA-S BHP Billiton plc(e]s} “BHP”)7}
Potash Corporation of Saskatchewan Inc, (¢]3} “PotashCorp”)& Q4572
3 A0l st 2719kR nation security) AALIA T Az ALkt ole]

o] E]R] &2 Z(net benefit to Canada) 22 It=Echy 3t 12|31 7ot
oAl o]efo] & 4= th= A& 28T 7IRke 2 30Y& FofFirt

BHP+= PotashCorp®] Ql4=5 8] W= AJ7kiLo]| Yl+= PotashCorp 7 G+

B9 o] A5}, AUt A7) A Y (Saskatchewan) F(Province)©] PotashCorp
o] EAHheadquarters)2} 73 F2F-S AAISHA st = ool 9)aL, BHPO]
229 PotashCorp EALS A A7 Y F9] AA 7 E(Saskatoon) Aol AAsH
S 2K BHPY 7|2 ¥ (Leadership Team)o| 7}53} 7|3 HA A& Y53
O 2 A9 A o o] AL, Authe] PotashCorp o] A-8-2 Q1 AE|=
A2 Ayt o)A = E%O] Aolka k.8

M2AAY F= Aiut A7 el ARE ¢lste] BHPY| Potash-
Corp«} ola=7} 7FAL 2R A0l o]e] 309 Tyl o] &alo] ARt it A
2 o] FE WAL Ala é@ |3}, BHP= Alg SA=AIE 12
g AL, Ayt Ho] gtshe AL ot AWtk o5 s stk AFL kAl vl
3t BHPE PotashCorp& ,_] SFo R AANAY Fof A, Al
5 B AAIA o]o& & Aolgtar FAI3,

81) BHPbiliton, “BHP Billiton statement regarding comments by the Government of Saskatchewan,”
supra 79 &=,
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QA oh=rhal ek 3 AN Y 320 =] Brad Wallle F52C
2 BHPS| PotashCorp 9147} 7HLiete] o]ejo] 54 etk o] .2 9]
#= kgt 82) BHP= 3097+2] BHPY PotashCorp 1427} 7ljutio] A o]
o] Ttk HE 2w 7I17h8 Hojugtort 2010 19 142 Q14-45)S
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2. S2HEO| Carlyle Group?| LTI 14 75 A

20054 10 25% FABIARI 7442t T (Carlyle Group) 8.759 &
ol F=9] A 9 71ARE AEIAR ART TR IR AR X2
85%% Qlaot7|= Frh. oo T AL TR RAaf7I ol tE o=
71l of3t H5 T 7P 2 ARol3ith 20061 3E = —E T SAIR 130K
7F QsAbe] RTTAENMEIARARES 5T 39 SHUSTUEHe]
a7t Etke 22 warstuA 7RI =Ao] AlAbE o S5 BT Y
S [ 5cheY 2006 FAEAFE] 9k Al e 3]7|7H 3t 2Tl aeo]
Gk D=8 F/38)9 o] ef=AhEe] 5329l $=719 M&A s
A4S 7hAoF ko g8 2006 TE 27U FHALTH(the
Ministry of Commerce)s= #2315 T8 ¥l @3] Y 3jApe] o e +Hs}
I, T3 F871h00 it FAEE =elA & = dvke o2 2 59
& 753k

7hEer A AR T TR 2150l QolAl Sado] | BHS 1k
T TR AIRAFIO] =717 EEsfof she THARIIA] 2 AR T TR

82) Government of Saskatchewan, ‘PREMIER WALL SAYS PROVINCE CANNOT SUPPORT
POTASH TAKEOVER BID” (Oct. 21, 2010), {nttp://www.gov.sk.ca/news?newsld=9c2acbac—
ccf6-4923-96dc—dbefaal38007e), 2011, 1. 2. OFX[a} YR

83) KEP SZAIRA, 38N, M06-245 (2006 128), 55,

84) Id.
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0) S2ARIDIZ SR |G H(PEARKEABYIEREE) 12,

87) 2006 QA=FFRIXI] L7 |Y Q14> - R0l 2ot FRANEHEEHBRAEERE) 55X,

88) 2006\ ==X L7 | Q14 - ol 2ot H R BHEEEHIBENGIRTE) 39X,

89) 2006 A=ZEXIAC] ILH7|Y Q4 - BIH0I HEt FESNBHKEEHBINEERE) 2

90) Peter Neumann & Tony Zhang, ‘China's new foreign funded M&A provisions: greater legal
protection or legalized protectionism?,” 20 CHINA LAW AND PRACTICE, 8 (2006).

91) Kenneth Y. Hui, “National Security Review of Foreign Mergers and Acquisitions of Domestic

Companies in China and the United States,” supra 31, p.12.

d.

[ee]

oo

Hoh



28 RIAIRIAMAT HMEE M1Z(2011H 3)

4 54k Folc}.%2)
7Hdetd 1ol AR T TARHUMERIENATR A E] AlEQla= 20049 =4 "9

TAFAMIAA =550 285 W7 =3k 9bA A 2%k viet 2o] 20064
A=EAA] S g - ol BRI FA Gk R AR R EAE)
& 7MY IES KT TR AR A A7 A717F Ho] $4€
Zo| B2 11 o] o] qtgo] AR Edrk. 2=y 20049 184 (R T TAE
HMEEEAIRAFI S f=rdlol 23t AeAldt 7| A5l &af A Ferz
T FAeRE FHETY BRI TIHMERIARAR A7t 73
q_‘93)

15 okA A AT He} o] S K M&AS] thEh A R0} 571
A A SASRIA. 7HdErY 252 FSAE vleS 85%l14
45%2 &, (RLTFHIMEREIAIR A G] Qg 912k EvlE AT, 3del 4
Tole Ft AR L] geof7)gte] FRstol FARRE 9 AdE 719 S
A= S 7T Sl AR Hsi7t HaL 2=l el S 871Ee] oA
Sk o] f-& | A els nFoighe) %)

=9 Sk 2 Bl ol dishd S UlFolMe @ o=l +
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S el sl Bl Al B e Ao] Aasici A, 1
2 20064 F355) M) AHE ol el F5) sjel EAABE ol
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92) SZhao Huanxin, “‘China names key industries for absolute state control,” CHINA DAILY, Dec.
19, 2006, {nttp://www.chinadaily.com.cn/china/2006-12/19/content_762056 htm), 2011, 1. 2. OFX|

ju}
%ty

) KIEP SZARA, Z=ZA=2|E, supra 83, 5T,

94) 2006 A=FEXIAI] L7 Q14 - SHHO EEt NS EHBIENAIEE).

95) Simone Yew, “Spotlight: M&A Trends In China,” Law 360,
(http://www. wilmerhale.com/files/Publication/6¢c5¢c0108-5688-4086—-a7d7-
5db5a6639a01/Presentation/PublicationAttachment/b0a4fc99-9b5d-48da—-8c30—
726ct5a8f3e/Spotlight-%20MA%20Trends%20in%20Chinapdf), 2011, 1. 2. OFX|2f B2

96) Kenneth Y. Hui, “National Security Review of Foreign Mergers and Acquisitions of Domestic
Companies in China and the United States,” supra 31, &=,
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Aol = BERS JAAA TG o] 28t Qlo] AlHke] Agake thE X
9] 9eFS uk 1o Wolr}
3. QI=XMEO| BSNLAIRL SO0II0|(Huawe)Ae] &&F 72 Al

2009¢ 54 139 Q=A== Q=79 S=7199) SAlduEorlA 9
RS AR QA=A R E(Indian Intelligence Bureau)2} =HH-(Ministry
of Defense)= 5=2] ool (Huawei) A2} A E|O|(ZTE)AL} Q1 L=of| A A ¥
A FE9 2x FFEAISARC] BSNL(Bharat Sanchar Nigam Ltd, )7} 2| 23H
SAAEFFA ko] “F7FeER (national security)” o] QS D|Zth= o] G2
AP o0 25 877

BSNL-2 of|2]<&(Ericsson)ol] thek 60¢] G0l o]2+= 9,300 249l {1
o] 5G(GSM-G) W19 FAYED 422 9Ig BuAT QA= Folslo]
(Huawei) A2} A EJO|(ZTEAE 2ETHAR At Fotgo](Huawei)
AR} of gl ARG AARR ERE o] itk AR = 57| Aew
71491 BSNLE| Q17F = 71QbR. o] ks WA =A] o5 AEs] Sl ¢4
35 AR Qe =TIl S5 Ao m R S wol fa, 1

2t At T=7199] A&7 ol thel A HpA ) Bi=F F Rt

QLo A= B (Defense Public Sector Units; PSUs)¥ w+=AHY
(Ordnance Factories; OFs)&-ofof thst 27} HI7FEX}e} o]=te] o] A =X}
RS wam oz Ny PR o|gat BasH ol HAo| A|LE Ao
= 9] AR1Rok= go] 251 lolakiz l4lo] HAITT), AAS] F el
A7} QlEol BAS AT Qo] HARIA F4ARIAG RS B 7}
fs40] 9l Aolth, T2 Hek ol=A R 7o) WAk AS B4t
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= o] A}

>

97) Hao Zhou, ‘Chinese firms blocked in India Source,” The Global Times, May 14 2009.
{hittp://world.globaltimes.cn/Asia_pacific/2009-05/430660.html), 2011, 1. 2, OFX|2t B2
98) Id.
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99) "Sino Things to Come?-Not all investors are equally welcome”, The Economist, Oct, 26,
20086, <http://www.economist.com/world/asia/displaystory.cfm?story_id=8086832), 2011. 1. 2. Ot
Xjah S22 20069 Q=NE= 239 &Pt SIEE0IER2BAR! Hong Kong—based Hutchison Port
Holdings2| SH0|2t HMiLto| &=toll slEEDnIgE Hdske 2HEXE =700l /7ol Ech= 0]
L2 &34} Siddharth Srivastava, “Chinese blocked from India’s ports,” Asia Times. Sep. 1,
20086, (http://www.atimes.com/atimes/South_Asia/HIOIDIO2.htmi), 2011, 1. 2, OFX|2t B2

100) Department of Industrial Policy and Promotion, Ministry of Commerce & Industry, INVESTING
IN INDIA, FOREIGN DIRECT IN\/ESTMENT_ POLICY & PROCEDURES, 2005
{http://dipp.nic.in/manual/manual_1_05.pdf), 2011, 1. 2. OFX[a} S,

101) 47tX| 20f0f| Chet B2 the Foreign Exchange Management Act (FEMA) 1999, the Industries
(Development and Regulation) Act 1951, the Companies Act 1956 %! the Takeover Code of
Stock Exchange Board of India (SEBNOIC} Rohit Sachdev, ‘Comparing the Legal Foundations
of Foreign Direct Invesiment in India and China: Law and the Rule of Law in the Indian
Foreign Direct Investment Context,” 2006 Colum. Bus. L. Rev. 167, 197 (2006).
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olg|gt Q145 2006 T Q=] =7IHH EAo|AL (the Indian
National Security Council)t= =70 E¥H (the National Security Exception
Act; NSEA)S- A|okgic} 103) NSEAL 1]=-9] Exon-Florio ActE H}EHO & 3}o]
AQHSYCE104) E3] F=7]1909) Q1mof| et AHTEAE Boto] Qwe] qhrvt
== Aol tiulgt JAL 7FX I Aok 109 <l seAbe] 3HEste] 7k
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102) Susrut Carpenter, ‘National Security Review of Foreign Direct Investment: An Analysis of
India’s Proposed National Security Exception Act,” Business Law Brief, Fall 2007, pp.44—
45,

103) "Security Law For FDI in the Works, Says Gowt”, The Indian Express, Aug. 18, 2006,
{http://indian express.com/printerfriendly/10809.htmb, 2011, 1. 2. OFX|8f &2,

104) Susrut Carpenter, supra 102, p45, Maya Steinitz & Michael Ingrassia, ‘The Impact of
Sovereign Wealth Funds on the Regulation of Foreign Direct Investment in Strategic
Industries: A Comparative View,” 10 NO. 1 Bus. L. Int'l 5 (2009), p.16. Shardul Thacker,
‘India: FDI Screening — National Security Exception Act” MONDAQ,, 05 (February 2008),
{hittp:/Avww, mondaa.com/article.asp?articleid=56896), 2011, 1. 2. OIX[2} B2

105) Ids.

106) Susrut, supra 102, p.44.

107) Id.
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10) Susrut, supra 102, Id.
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AF XA AFS B gk 359 19754 <=2l A4 2 HEH(the

Foreign Acquisitions and Takeovers Act 1975)"-2 ¢FA] g3t vle} Zho] ¢]
220 Aol tfalAl ool AAE SRS el ek 9 ¥ 182 57
o 59 o Fe] T YAE F5el theliA sk e, =ele] 7Ids
Al d(controlling interest)& F53h= -0l AFH7E 1 FH50] w7to] e
WStk ShekshA %24 Final Ordeno] <J3A] 71 Aghe 2AE 7]
SAIHo] &=l hAFRAl AL 1 2]9) thr9] ef=lof| A E&E o] A
25271 Ahkglo] ARR0] 7RAL PAabA) B,

3t A REEATL o Y AFAFE S (acquisitions of business assets),!14) o] A}
3] o)Zolu} U4} 22 711Ae ol BeiE A2, 119 Tzln A
o] Iz}, o] RuA koLt 2 A 100 s A e S-S YA} 21A%
L WA S0 H8EE TgoRA ARLTAA 9T 55 w3
EA](urban land) F5of thsto] AR =7}o] o] Rt &)= 7ol 21 A2
5 FAT 4 YR AL 2ARE 55 A B4 HSRA oz A
Holup 7[5t & F5ol= 285tk Aut ol4fe] 3579 ZAEAZ A4

= £79 MO[LLASAC] DIEAEAL 7t SZO| Q0| Hekes OIRICHT SEX| 4UTE Tim
Johnston, “Sinosteel completes takeover of Midwest,” the New York Times, 2008, 7. 11X},
<http://www.nytimes.com/2008/07/11/business/worldbusiness/11iht-sinosteel 4.14435772.html),
201, 1. 2. DEXJef B2,

112) the Department of Treasury, Press Releases, “Foreign Investment Decision”, April 23, 2009,
{hittp://ministers.treasury.gov.au/DisplayDocs.aspx?doc=pressreleases/2009/043 htm&pagelD=0
03&min=wms&Year=&DocType=0p, 2011. 1. 2. OFX[2 =2,

113) the Foreign Acquisitions and Takeovers Act of 1975, §18.2) (c). &19, 20, 21 and 21A,

114) the Foreign Acquisitions and Takeovers Act of 1975, §19.

115) the Foreign Acquisitions and Takeovers Act of 1975, §20.

116) the Foreign Acquisitions and Takeovers Act of 1975, §21.

117) 3 2 s30] EX| FS0|Lt FS0IH-e! ZR0l= §12A71 MZECE
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A Study on a Legal System for the Protection of
Exportation of High-technology in Cross-border M&A:

with emphasis on an Analysis of M&A cases

Jongkhab Na
Abstract ‘ ...........................................................................................................................

To protect high-technology from espionaging by foreigners or
exporting to foreign enterprises or countries, the U.S. enacted the Exon-
Florio Act. Before 1990s Korea was a importing country of high-
technology. However, after 1990s Korea is one of exporting countries of
high-technology including Information technology. Recently, our high
technology is unvoluntarily and frequently espionaged by or exported to
foreigners. Therefore, it is necessary to protect our high-technology
from espionaging by or exporting to foreign countries. Other than the
U.S., countries adopt acts like the Exon-Florio Act and protect there
high-technology from espionaging by or exporting to foreigners.

Among the protecting ways of high-technologies from leaking to
foreigners, | review the legal protection system of other countries,
which will have closed economic relationship with Korea, than the U.S.
from the control or ownership of enterprises having high-technologies
with M&A by foreigners’ FDI, Legal systems of China, which is
geographically and economically closed to Korea, India, having
Comprehensive Economic Partnership Agreement (CEPA) with Korea,
Canada and Australia, having abundant natural resources and sooner or
later having FTA with Korea, are discussed. Those countries have a
system to foreigners owning or controling their enterprises having
critical technologies based on the legal system of the U.S.’s Exon-Florio

Act. However, limiting FDI by foreigners is an exceptional case, not a
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common case. Limiting FDI by foreigners will provide uncertainty to
foreign investors and discriminate foreigners. Then it results in
diminishing foreign investment. However, the legal system for
protecting high technologies from leaking out is necessary because it
will protect high-technology just in case. Therefore, we should consider
adopting a government review system to take over our enterprises like

the system the Exon-Florio provides.

Keywords ‘ ..........................................................................................................................

high-technology, limitation of exporting, Exon-Florio Act, FDI,
Foreign, China, India, Canada, Australia, Foreign








