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Cellophane Co, v. Waxed Products Co, 85 F.2d 75(2d Cir), cert. denied, El. DuPont De
Nemours & Co. v. Waxed Products Co,, 299 U.S. 601, 57 S.Ct, 194, 81 LEd. 443(1936): Donald
F. Duncan, Inc. v. Royal Tops Mfg. Co, 343 F.2d 655(7th Cir. 1965); General Time Instr. Corp.
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33) &1, TN, 476-477H. 4S9l R0z SR HA(MY M18Z)0] 0] AL,

34) US| “ALxEF(QUE X TR 1097311, TZ) Al A= E A Y20 FDAHEALS mEHEIO|
= Atof 2fotod Z E 7\°*J S Aol A2 U2 MEY M26x Mg Mzl AP |HYS &
Alote Zoz2M 82 of Zlei7t of{2tn EAICHYE SEH 26X M Miss R2MHE

H Ms1x KiE II1201| oH fOICH).

35) Meneely v. Meneely, 62 N.Y. 427(1875).

TElvery man has the absolute right to use his own name in his own business, even though
he may interfere with or injure the business of another person bearing the same name,
provided he does not resort to any artifice or contrivance for the purpose of producing the
impression that the establishments are identical or do anything calculated to mislead. Where
the only confusion created is that which results from the similarity of the names the courts will
not interfere.” Id, 431-432.

CIot Garrett v. T. H, Garrett & Co, 78 F. 472(6th Cir. 1896) &1L,

36) Singer Mig. Co. v. June Mfg. Co, 163 U.S 169(1896); Seligman v. Fenton, 286 Pa. 372, 133 A,
561, 47 ALR. 1186(1926) &=,

37) Philco Corp. v. F. & B. Manufacturing 170 F.2d 958, 962(7th Cir. 1948), cert. denied, 336 U.S.
045(1949), 2iC|Ret EMXIAE 52 MZ, Hofjst= Phico Corporationo] 1% AO2 XtEAE 2
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39) Prestonettes, Inc. v. Coty, 264 U.S. 359(1924).
“Then what new rights does the trade-mark confer? It does not confer the right to prohibit
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ANEE 28 4 gltta it J. Thomas McCarthy, Trademarks and Unfair Competition, 4th
ed, v.2. Clark Boardman Callaghan, 2004, § 11:45,
42) Restatement(Third) of Unfair Competition, West, 1985, § 14 cmt. (d). ‘Tmlerchants should remain
free to indicate the location of their place of business or the geographic origin of their goods
without unnecessary risk of infringement.”
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44) Wiliam R. Warner & Co, v. Eli Lily & Co, 265 US. 526, 528, 44 SCt. 615, 63 LEd. 1161(1924)
(Tthe use of a simiar name by another to truthfully describe his own product does not
constitute a legal or moral wrong, even if its effect be to cause the public to mistake the
origin or ownership of the product”).
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53) Cosmetically Sealed Industries, Inc. v, Chesebrough—Pond' s USA Co, 125 F.3d 28, 30(CA2
N.Y,1997). ‘I any confusion results, that is a risk the plaintiff accepted when it decided to
identify its product with a mark that uses a well known descriptive phrase.” Id; KP Permanent
Make-Up, Inc. v. Lasting Impression |, Inc. 543 US. 111, 122(2004). 0|2{5t A<0f YMdel= =5
2 012 &S 8ol Gict dListH 7IaX HEE AHE ESsiHete HS5HN0| i 7] moi
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54) Canal Co, v. Clark, 13 Wall. 311, 327 20 LEd. 581(1872) KP Permanent Make-Up, Inc. v.
Lasting Impression |, Inc, 543 US | 122(2004).
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S ¢ FOoEN AH[ATF S5 ok & gt (Successful trademark
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parody).” k1L 819159 AT NS 1A ), jeiti el WAz}
Seit 7} Hekslia) ok wAIAE Wate) TR =M LujREe] FEL
31 gt} Ttk djeitsl AHEE RS BEL Fi Aol AR 2
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S, A5 58 A G L WALk e S A
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55) oflZAch S&Q! 1= (public figure) 52 ZR0l= Z2t0|HA| ZlsHZ0] RMSHEICt

56) Anheuser-Busch, Inc. v. L & L Wings, Inc., 962 F.2d 316(4th Cir. 1992), cert. denied, 506 US.
872(1992).

57) &2l Budweiser SIAlC] Bz ZHoll= “King of Beer'2k 7IXHZI0 QIct 22|10 mi2ic| Zaof A0
Myrtle Beach= AIRA FHE20[LE 29| THAMY ¢I2t0] QU= ofitiel FUX|0IS0IC,

58) Anheuser-Busch, Inc. v. L & L Wings, Inc,, 962 F.2d 316(4th Cir. 1992), cert. denied. 506 U.S.
872(1992).

59) Anheuser—-Busch, Inc. v. L & L Wings, Inc,, 962 F.2d 316, 321(4th Cir, 1992).

60) Anheuser—Busch, Inc. v. Balducci Publication, 814 F. Supp. 791(E.D. Mo, 1993), reversed 28
F.3d 769(8th Cir. 1994), cert. denied, 513 U.S, 1112(1995),
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72) Restatement(Third) of Unfair Competition, § 13 cmt, (e); Carter—Wallace, Inc. v. Procter &
Gamble Co,, 434 F.2d 794(9th Cir, 1970).

73) Aloe Crem Laboratories, Inc. v. Milsan, Inc., 423 F.2d 845(5th Cir, 1970).

74) iR 1990.12.21. M1, 90=38 & Fx.

75) KP Permanent Make—Up, Inc. v. Lasting Impression |, Inc. 543 U.S. 111, 122(2004); McCarthy,
supra 42, § 11:45 .
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The Extent and Limit of the Right of Trademarks with
emphasis on a Constitutional Perspective

Jongkhab Na

ADSEFACt | oo

The registration of trademark provides an exclusive right to
trademarks. However, trademarks are not absolute rights and do not
provide the monopoly on words. The right of trademark provides
exclusive rights on marks used on products. The trademark has a
meaning that the mark indicates the source of products. The right of
trademark has its extent and limit.

The descriptive use of word or name of person involves the
freedom of expression protected under the constitution. Also the trade
name also is protected by the right of personality and the freedom of
works.

The article 51 of Korean Trademark Act prescribes the boundary
and limit. However, the article does not limit the original boundary of
trademark rights. Just it confirms that the boundary and scope of
trademark rights. It is because the provision of the article 51 is
fundamental rights such as the right of freedom or speech which
preempts the property rights, e.g., trademark rights. Therefore, the right
of trademarks can not preempt the rights on name etc., of human.
Anyone has rights to describe the true of products on which a trademark
has been attached. Generic words belong to publici juris and then
anyone enjoys using generic words. No one can claim it as his private
property.

Conclusively, the right of trademark has inherent limit. The article
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51 of Korean Trademark Act confirms its boundary. The article 51 does
not create the limitation of trademark rights.
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