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NEE,
(http://www.law.go.kr/IsinfoP.do?IsiSeq=370808&ancYd=20011219&ancNo=17429&efYd=20020320
&nwdoYninfo=N&efGubun=Y&chrClsCd=01020240000), 2012 5% 24 XET4



14 RIATIAMST H78 H35(2012H 9)

o] FEUTA Allsz A2aNE AL - ATRIA ] T F

Aol FFdhs = %

=A5 2
2hal = o] Sl AR ol dzsie] FRAlY skl d

T2y e AR dE S EAE Rl el H b
Al 2ARE 7L e AA, SEERg el hethke 7T g AR Ol
< 7@ A 2 Al =19 7128 AlRteke 2l ol & st
9 satell sl sk vle AV e = vk EA, RS B
Al tiehg S A we] AR SRRk AL /1o vk 'Y
o] e wiof Aol gt @t Ao R FRAATE ASEHE A
2 ofiAE 2A7F Sl ol ol tiR Wl wAtelA AF e A%
HE=E ok S5 A33x ANFe] Aol o wjz Ee Aol AlA|, "
A7 272 Fr ks o] Tt A Al u=Rt s Eal
steete, ssdeitole tetuolA YA eR Fi5e ARAd ekt
gl digt WelE FoAT71 ] Higto] ofgA| Freiol g AR, AR
FAE Heke] ARAY HehE e, BEske Ao disf o9 1=
A et AR AAE skl A gt
A RS = A ZA- Hel dudn S APHTEA
PP 2A WFHALY S/ LA S A 3 ek w1 29
T71E 5] BANA &g 7HIeh 2D whebA] f T Al202 A2
= F7FATANEARI S )71l ZF BAjollA FRAL tishirgef disy
A7 E Aol dste] FR7T WelE HArshA] ofYsial sy 7]

E

i

1o

:

7T SoEB (TS EE M23527%, 2012, 1. 25, i) Ml20% M2gft o

3
o
I
X
g
0H
~
TS
o
[l
g3
2
%
Ho
02
=
rx
[olos
o
2
:'_‘:
o
e
ol
!

ACHEE MAE 2010, 60T,



whol thsto] Hel2 Mg 4 YIS FeHs A O A 4 ot
0|9} o] |45k SHule] el Askehs Alo] ohlmE B MERA
3 : Sfsparel oig wel7h wel of

A 1) Al che) sl A ekl Aol o A
A A9F 0 R Myl getise] BE A Flo] F 4 glon
2 o2 YERU FERLFHANN A T&3HE AL vl o
th, BRAY el e ARgon i oo glonz £34el Ut
ﬂéra} AFgAR ek 7ke] WA Uk Aol s e W U
FHAI0ZE A A2 23] F&3 5 9 Aolet, 5, et 2

A

7}°4?L7HHW‘§4 TYshz IolA Te AT Hole AA glo] 1

& Astg o] EAR FAstelof 51128 At etk WatR e 4
Fe g2 RE 4F 717H4Y) Well 22 Erof tigt 5 A oS i AelA &
A2 gefof st 29 disto] WS SABHAU AT ol tishugolA|

n o

_14

AT BAFS Sfojo} FEL30) cjsto] WS SAT F EUL 34 WAL &
A F7] B H3Ha B9l el Y BAL stofof Fie 3

ol
25
2}
i

a4, Y HAA st M= distals, tish A5 3% olsigARE
ofE= ARAY tehgel ololA diskat Aokl Al @9 Fsuiat
g Al20= 1]26*01] of8f % —?‘—7P OM 1’419?0] %“591 e Eade Ade A

J

0 AR ik el el BeloA BAE AR 4 ek
Dot @Y BASHS ATAY oA B FAW7E 21
o) A HAR T SARA 5L AT Ao|nR JRAY hepEg o] 3

O:

28) YHRISH(HE 104895, 2011, 3. 30. 7HE) A12Zx,
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ey B fz A 7 ol Bl

5315 wg = qleh et 7 A3 Alze)A 5
il

3, WA A0 WA Aoz 4R AR elo] e 548l
Fgan

o) tfstiaeol AMgAel tfst 7be] WUAE FaT) jshe Ao %
0 <1 242209 SN A R o, A4 o
o TRt AT vheisto] S0l ket BARS Slelo} ek, 337
o el Wil Z271E2 ol o] et ] 719 o] 3 AR
5} 2700] TeE HETIONA 7148 o HA Aldafslel AL 7169 100
AFARQ] i shatpol|A] viEah e sk .
W] dfslo] S8R W e B3 UA ohsiel o) Al
A2 Hloﬂ Atk ok, AR et BA glo] Feo]
A SIS A5 ok A S Uhop el 2
Q% 38 'Z"JZH 22 vl= st e AAAEE B
(Intellectual Property Policy)& 70 n<7F 48717 Ujof] 28-S ¢35 of

34) 35 USC. §101. “‘Whoever invents or discovers any new and useful process, machine,
manufacture, or composition of matter, or any new and useful improvement thereof, may
obtain a patent therefor, subject to the conditions and requirements of this title.”

35) 35 USC. §1i(a)1). “"WRITTEN APPLICATION — An application for patent shall be made, or
authorized to be made, by the inventor, except as otherwise provided in this title, in writing to
the Director,

36) AT 2009 CHatetpd={iiN S3 55, 2010, 50T, (2009 thst AstEs 2ts MEfEADO]
045t 14571 thsh & 1270 thsk(77.2%)0| XPLUE BAY|ES melet XIEMME A8s BRatn

38) UNITED STATES v. DUBILIER CONDENSER CORP, 289 U.S, 178(1933).
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Holuh tiAl = 7|0l ol oA B, 7 WA B8-S ARt
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AR AL A tishdrg ol gt s|ofksAl 78S FAISkL A|3A)
ANA Lgof et HefE F=gt Aol theta} A|3A; Fol A =7+ deE 7H
A7 EAE} a2 E5H A38x Aol sl 27 9] SAQlo] K
Ayl Uels Pwstehs AAISlolA WA SAS Atrol ohieh WA
At Al A 2|F H2E Fofgttt, o] Hhal, n=-& A Fargo] ek At
7R 2 e it A o) ¥ o+ §lo] GARE 7He) Aloke) &
AR AT oAk, webd Stel wol oja) 2] oEslo] Yt %ol
AAlo] Lhett Shabte] 2e] 9 ofeo] Mot 28 Aok 49l 2At
F4] Fick, Thal ), Tele] ool IAE BT el 40] 48
=t whll, wl=-2 Alere] s ojsl A7gHch
WA, BRA dstael Aele dietn By Fol 7t 45 A7)

off QofA] g R AT RS ek
B RV B ATALAII) B A FBAT
7\to] 24T MM o RR AF T Qe W], ]S vlol-E WS
59 43AL A1) 2oo] et A7) A g 9 )2 Sigk A
3 AR B A8 ek

whebA ghofl Al Hiol—& WA FAJSEAL Sl AlFAQ] Hel s HAY,
j S0l 1) chsto] ARAIY e 4S8
Bl 4% 717H2W) Well ol E43 1A
A, i) diste] HelE 2 Aoz Al
of tfsl] H]HjELA (nonexclusive), H]Q
(irrevocable) AA|EE 714 4= JE2 3 A i) Hete] WS H{iA] 97
2 3 9ol ARt o) Aels meela, Wag A st 4

of

m{w —1ﬂ

2

30) SHESIETISANE, CK 0= 24 Thsh TLO S~ Ei1M, 2008,
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sfo] wratel thstinavt Bl weT S AR SR A, iv) AL ot
wr39] ol go] vl&at 9ol AR} A MHER (ronexclusive), 3
HJEFA] (partial exclusive) E+= HEFE] (exclusive) 0|82 dl2tsles Q15 4=

S A9 Marchein right), v) @A) 2t Rajule Abja) ol BelAol &
Aste] 2 8e 4= Q=R siFeo] FRAY tishdge] tisl Y22 A27t 7k
SHES a2 S0l AAA F4E Aol 2718 Wast ek oj2fet
38 HEYS 4B FERAR ohizk 9I= ol Yt el
ofu] 437]3k ek i,

W ESH AR Y AFLZZAE 9] Aok AR} contractor)
ol et 3 ko] el 2 Aol ahAlat sk AV sl 5 ot
o5 & Fho] W Ag e D) ojshase} ojst ko) Aeiw @ A
Al B Mo AU 3 S0k 183, AP D A
W} ofs} 7he] WAl Aokl et e BAR oA ATEt vt
oF o] AorAAFel ol thigt siA wAIZE HE AAA7F Alehels $&

o= AT A o] A A 5 shto]7] & s,

. ARA Y gspaof A4t pats v
el wae] A

S|
1. Stanford v. Roche case 271
1) 7HR

o)1=t Jub Y-S BOARD OF TRUSTEES OF THE LELAND STANFORD
JUNIOR UNIVERSITY V. ROCHE MOLECULAR SYSTEMS, INC., et al,, A7(]
3} “Stanford v. Roche case” @}l A of QlojA] 2011W 6Y 60| A+ 7|
o fehag ] AL Aol W Fag HAS sl At o]

40) Bayh-Dole Act i) §202(c)(2), ii) §202(c)(4) iii) §202(d) iv) §203 v) §210.
41) Bd. of Trs. of the Leland Stanford Junior Univ. v. Roche Molecular Sys,, 131 S. Ct. 2188(2011).
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Foll MBS 44k ek, o] PCR 7]4:8 2& ofe] 27] Bl Aze
HE 249 ]9 DNA |714E BAP} 7Fsak=5 a5 Alolth
19889 AlE|&= 22 AIDS X|2A4|9] avkE HAEs] 93 AH2E
ofste] 7 QT SIS Bl AR, of Avld] G2 el
BFAKDr, Holodniy)7} A2RH3EE Ofshe] fellow G719 Ao & g5a}4t
ZREUo] vhij 180 ZaE WHEol Wio] dfalel 9] Ag), 494
2 ojo}g AHIEE sho 2 oFrste ol IRt agreeld] to assign” o
Stanford ‘“his right, title and interest” in inventions resulting from his
employment there)t= Z30] Z5He A2 W E5)4d T 2F4 A (Copyright
and Patent Agreement, CPA)|| A|83}3tt S2E=10] BRAl= AEZE tfsh
oAl PCRE ARg-5o] 2hxte] Aoy WS djof HIV #ls Zdkshe o] 7w
7142 AT B2 U] B PCR 7149) ARGl nl4aslr] e
A4 D7 Al Uold 978 SN PR 714S ofF 4 QEg
3 T3t Al 2olA dslr] 913 EREYo] WA= BHEAl HE oA 1
(Visitor’ s Confidentiality Agreement, VCA)o]| A 3}%it}, o] A A=
Yol uRA7} el 28] ALz} Aol Hieh A ojal ofoltiol, wy w
MF71a Zh2ztol| diet de, frd B oo AlE| 2o bR Fmrith("will

assign and do[es] hereby assign” to Cetus his ‘right, title and interest in

Oll

wi

]10

0

2!
Roi=4
L

each of the ideas, inventions and improvements” made “as a consequence
of [his] access” to CETUS’s facilities or information)g}= Z3&}o] 323}E] o] ¢l

e,
E2Tuo] B 9741989, 2.~11) ok AlEA0lA] AT AW
ok AlEA 2} 3 doke Igolld ER=EYo] Hiaks PCR 7]e= 712
Z stof gk gl Yo HIV & 5745k= s9AR © Z2AAE JIgt
(devise)s}A| Hth, SEZTUo] BRAl= AlE|2ofA U3)7] o] Hofl= o] FAjur
o] 5E 5 ol AU AIXJ8 2 #o] Sl FRseAr o] 714L oliE
ol HIV A =7} &xfollA| 37} QA o8 24 Y 4 =S st &2
Eujo] uAHe AREE djstom Sote A% AlEA0) 2 Qo] UCLS o

al Eal

4
StAZAZ of 71EUhES 25 S
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2} AlEA o d7Rle] 5 WelR ad Boke] sHEzkAlhe Journal of
Infectious Diseases)®] 5T-A|2] PCR £ARH of] gt ==(0]3} JID article”
olh e Walct, ol 71 Al ZjE POR A 0] o) Aagolu}
Spulolels A2l AnE BUEY o 4 s v marken 2 $-eleha 4
Wals glew], nhAutolis *olelat 1t wle] BAS skelal] 919 271
¢l 7} H a3t} (Further studies will be necessary to validate this
approach) "= ©AE §4| 7|28k Q1SiTt,

Z2co] sl AElZT fglo R Zole 3 79 e Eul 3 HIV
SA71& et HAES AlESHH o] HIAE AE HUSAlw2d 2
E 2 =& (dideoxynucleoside therapy) & HIV RNA7| Z743-& PCR WS &
3 gelste Aolglen AlE29ke] |y glo] AjxEs ﬂ?ﬁ%oﬂ ojsf e
R oot 19919 58ofl= o] e AIE W OR sl ® o o
ZA(the Journal of Clinical Investigation)o]] AHEE tfsle] o117 ol
= B(0]3} IOl anticle” o]z} T)L WAL

199241 4200] Relao] 277k B AR djet S3i5e) /)2 Sa)7)
Yo, o] Ea129 WAL ICl aricleo] WHEE AF 27 o
wheko 2 2Eolrh, AS 29 Aol SREo| w7} A Hrols
ehlo] slgion, 199241 1190] F/R RS Ea) FREVol e WKz
271590} o] BelA BEE o] BApE ANEE SafeolA] Bl A4l
M, Sl thg A4S FelES FA) 27k E Agsha ok Shin
JID articleo]] AAE 7]&W&<21 HIV RNAQ] PCR EA41HMH-S 7dkst Ao|1r
CHE S JO articleo] AAJE 7)) POR 2A1HES 8 Tlri )R
S QE|E X & T HIV RNAZ} A E 98-S 9Z3 Aoleta st
AHEE jsre TR o] HAE BRl T ATASRRE 1995
S 71%0] et W] FEZS Wep HEHOZ HIV 24 7]40] Tt 37)
o S92 955 Bk

St 19919 247 B4} Al28](Roche Molecular System, ©]3} “247"2}al
Holeks 1EH FOIAL RN} BREo] we] ofs) A VeA of
AARTE PofA= AlE| 20 HelE Rt B9 PCR TE R A4
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L Yste) AgEeE AgEglon,
Tr= olof Hish 0} Gl OHUr HEFAS A okt 1 %, 20054 2~
Hrt st Z4F(Roche Molecular System, Roche Diagnostics
Corporation, and Roche Diagnostics Operations, Inc, (Collectively Roche))
2 Qg 249 HIV At 7|EvF AHEE jgte] 379 E3|4S Hajsic}
L FASPHA b Al7|5HA Flok

2

3) AYX|ILH

I
re

Aol BXH oukx|HH Q] (United States District Court For The
Northern District of California)o]|A] Z18j% Zs|AhLoA 2ZHe SEEL 9|
SPAE 9] 128 SRl SR VOAR: A2 AALE Al B5
o] 35 He|AHCo-owner)olH, webA| ARHEE Hfel2 o] Yafjads Tl
2 A718 it A4 (standing)o] ikl =

ofo] AHEE thahe ofe] 3714] o 92 o] Zare] FAS AL
5‘“‘]1 EEEWO] HRALZE 501%‘%“% Q‘r*éz?_ A& AE 29 /\]’“4 Zé—”i"ﬂ @1

°2i
of
2K
8
)
IN
*

ol 700152 VAl T 95 ol o et A, B AAIE
tfstel S31e 412 2 20004 492] 7145017 43| FAlol of 7
o HEIAE S Qe ol A 2 el 7ok A BelEupel

ZFRolH TS 499 2 BARIE HEH DR 7|2isolof Fek49) A, A

43) Bd. of Trs. of the Leland Stanford Junior Univ. v. Roche Molecular Sys., 487 F. Supp. 2d
1099, 1111(N.D.Cal. 2007).

44) Id.

45) Id.
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B Ao HIV 4 ZRAE= vio]-F o] 278 AHEE distof|
71kl oigt pA1A et e E7] fiEe] SREY o] Hiaks 2rllAl F
=3k ob R A7t ik .46

SREE tiek] M| 7HA] Fgol] the TR o2 Tt o] wtsl
ok AA, EREYo] HA} 5EA| 2] PCR 240l thsh Ale| oA U5}
ool gt ¥t AAJs) 2 o] flrhil Fs3iAthe= A, ME LA o 2
IS A2 JID articleo] 4] 22 PCR ZAH2 ] 8ot °“ﬂ}°lﬂi’\

A5 ads BYEY & 4 Ae 8% rAE AlshaL Hoj 9l

of BlF0] & uf, E2EUo] BpA} AlE 2ol A ks I oA 2 %%01] 1‘41
gk A1 A Q1 2eHconception) S $HAEE Ao 2 WRITE4) EREL o] vhalr}
ARIZER Fol2 T YT 271 HAE ARl e A 88 4

(reduction to practice)®]| sjg3tc}, wlabA] O] HHH-2 VCA]| 9]t e iAo

SFgteh. =4, 8IS 247F VCA| o3| 2Hl2E S5l et &AfHS
Ferks ek @ x%gr,]- stelel= o] § 01""%—4 A5 ¢A € 20009 44
BE 447k offd HeE FAL A ggronmz AW A F(statute of
limitations)7} 9“6‘3 AL, wEbA 2 3 AFES 4T 5 gk A
A, 2450 98 TS A FRHAODE, o] 2598 F4o] lol-
= Hol —‘]OHHE 7]“! T ‘Zl%xl o Fof| oA = I o= gloh oyl

SERHEE O 240 7HEE Aol glo] Hiol—& He| aE o] s &
wHH Hio]-F {9 §202(d)°ﬂ/\1 H5o] AR A AZ2=AE] A}
= A= LEAEGE tigto] o]F Hid 4= = #4124 del(superior
right to retain title to the patents)7} Q14 ¥th49) wlgha] AEiZE dfjsto] 3
o S5 tieh B oAE R ol EREYo| HAks AlE 2ol g
opftd s 7HAA] Feiet50)

46) Id
47) Id. at 1117,
48) Id. at 1113,

)
49) Id. at 1119,
50) /d.
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o|¢} zro] MR AL B2po] T 2GH AL 7)Z8)
= djgte] E5UEe] BE FRA o] givty wetogx FEHo
E519 Aalle A8k ot

AL HA | Hfote] B 35 Ad U FiEe, SHEE
sk XA do] Fis E5sto] A gasiqit
Appeals for the Federal Circuit, CAFC) o]o] tfjs}o] th2-a} Zo] TA|5HS Tt

AR, 2400 s S5l tiet 35 afH T4 2 =
HEA (Counterclaim for Declaratory judgement)?} Zafjidof A o] oz

T AREESITE o] FollA Wi =R Heaol '5H‘%}‘5} 2 el
FHoA AR 499 AR A gTte] EA|E ot 2>
AA| O] Hgrjafo] E]7] ofgict 51 upeta] 24po] FE wor?i T
A| a2 Ejojof ghct 52)

=4, EREYo| BAZE AlEA0A £53 AR ARE 7HAAL HIV
RNA®] PCR #4141 & At Ao] Hehua i Sshiwe veao] ofg
s thato] o] Hysich 59 1217, EREo] U} WS SIS o
Ao AAzt 272 AkA, & AEizE thatal H A5 CPA(Copyright and
Patnet Agreement)Q} HJE] ¢} A 7AsE VCA(Visitor Confidential Agreement)
o] Ue|of= 232 A HE CPAY] 7| A% “agree to assign”2 ulzf| 2] 3t A|
oA g FEohlths ©edt 2 (merely promise)ol] E3tstd| Rlsf],
VCAQ] 7|5 ‘T will assign and do hereby assign”-2 21 o] BALZ} Bhy
2 Ao HiE etk AR Ad=23Ha present assignment)O] 22
olo) o] ARHel A} ol 2012l Ao|Tk S Wby AElE veae] A7

51) Bd. of Trs. of the Leland Stanford Junior Univ. v. Roche Molecular Sys., 583 F.3d 832,
839(Fed. Cir. 2009).

52) Id. at 840.
53) Id. at 842.
54) Id. at 841, 842,
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A Study on the Issue of Who Will Own a Federally
Funded Invention of a University by Analysis of the US
Supreme Court Case

YongHyun Shin

Abstract ‘ ...........................................................................................................................

The issue of who will own an invention created at a university
using federal funding is fundamental to vitalizing the technology
transfer market. In the US, the Bayh-Dole Act allows a university
research institute conducting government-funded project to retain the
rights to any resulting inventions. Korea has an act similar to the Bayh-
Dole Act. However, Korea and the US have several differences in how

they regulate a university invention.

For example, in the US the legal relationship between a professor
and a university is controlled by contract, while in Korea it is controlled
by statute. This distinction has led to different results in factually similar
situations. The US Supreme Court, in Stanford v. Roche case(Bd. of Trs.
of the Leland Stanford Junior Univ. v. Roche Molecular Sys., 131 S. Ct.
2188 (2011)), held that the Bayh-Dole Act does not prohibit a third
party from obtain rights to a federally funded invention when it acquires
those rights through a legitimate assignment that takes effect prior to a
university’s employment contract. However, the opposite decision
would be reached in Korea. As international cooperative research
programs increase, understanding the differences in how the Korean

and US legal system treat federally funded invention becomes vital.
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