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Determining Similarity of the Design with Change of Forms

<Concerning the Patent Court Decision of 2009Heo1736 Decided on June 5, 2009
and 2010Da23739 Decided on September 30, 2010
on a mobile phone package box>

Lee, Chel-seung

Abstract ‘ ...........................................................................................................................

Design as creative work for appearance of goods is usually
recognized visually in static state. However, all the designs are not in

static state without change.

The decision of nullity and the decision related to a prohibition of
infringement and a claim for damage are the case of determining
similarity relating to the design with change. I will examine specific
contents about it on this paper.

First of all, the decision of nullity said that the mobile phone
package box, which registered in design rights, should regard as the
variable design by the function according to the function, according to
the enforcement regulation of the Design Protection Act. The decision
of nullity made the problem clear for the first time, which has debated
for some time in practiced field. Also, it has significance in clarifying
the point that the specific method of open/closed design should follow
the enforcement regulation.

On the other hand, the decision on a prohibition of infringement
and a claim for damage said that the target goods of comparison designs
undergo changes in their forms as a matter of course by use due to their
function or characteristic like closing of both inner cover and outer
cover, only closing of an inner cover, and opening of both inner cover
and outer cover. Also, in this case, the decision clarified that each part



244  (© Korea Institute of Intellectual Property - Korean Intellectual Society

can be an important element.

Keywords ‘ ..........................................................................................................................

function, characteristic, change, transformation, package box, motion
design



