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7) Pat Shockley, THE AVAILABILITY OF ‘TRADE SECRET" PROTECTION FOR UNIVERSITY
RESEARCH, 20 JC & UL 309, fn 53(1994) (“Additionally, the linois Act extends protection to
non—technical data, “ Trade secret means information, including, but not limited to, technical or
non—technical data, a formula, pattern, compilation, program, device, method, technique,
drawing, process, financial data, or list of actual or potential customers or suppliers -« " 765
ILCS 1065/2(d) (1993) (emphasis added), and the word ‘program’ was added to protect the
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10) 35 US.C. § 287(c)(1) (‘With respect to a medical practitioner' s performance of a medical activity
that constitutes an infringement under section 271(a) or (b) of this title, the provisions of
sections 281, 283, 284, and 285 of this title shall not apply against the medical practitioner or
against a related health care entity with respect to such medical activity.”).
11) TRIPS Art, 27
1. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any
inventions, whether products or processes, in all fields of technology, provided that they are
new, involve an inventive step and are capable of industrial application, (5) Subject to
paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3 of this Article, patents
shall be available and patent rights enjoyable without discrimination as to the place of
invention, the field of technology and whether products are imported or locally produced.

2. Members may exclude from patentability inventions, the prevention within their territory of the
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Zo|ghs =gto] o] 3] 2 Fo|c}.12)
Fujdat PAst o is YUY HHYH (Uniform Trade Secrets
Act, UTSA),13) B34 7R3} (Restatement of Unfair Competition), 253}
QI 3l (Restatement of Torts),'4) A Au}o]H (Economic Espionage Act,
EEA)T 71 9] Qubish 7]eh A AAARe] T MBS e8sh oleh 19
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commercial exploitation of which is necessary to protect ordre public or morality, including to

protect human, animal or plant life or health or to avoid serious prejudice to the

environment, provided that such exclusion is not made merely because the exploitation is
prohibited by their law.
3. Members may also exclude from patentability:

(a) diagnostic, therapeutic and surgical methods for the treatment of humans or animals;

(b) plants and animals other than micro—organisms, and essentially biological processes for
the production of plants or animals other than non—biological and microbiological
processes, However, Members shall provide for the protection of plant varieties either by
patents or by an effective sui generis system or by any combination thereof. The
provisions of this subparagraph shall be reviewed four years after the date of entry into
force of the WTO Agreement.

12) "Ats, "ol2dfHUHO| Soids Eigd 4E", MAXIAA X195(2006), 14H,

13) 0|22 FYb|UEset a3 2 = IS SAo2 a7t FMERUoLt UTSASE MiYstE S &
Ust -34S J120|1 Uct
14) E51Y - SHEXARIAES HEe| o] M(F g), 81F ZiF 75H("0l= 0= HatR(American Law

Insfitute)oliAl 275t Zo= 42l gloLt BEH| st EYIQls XIZCR njZel pe RSOl
28t ULk,

15) GYH|Y E50f 2ot 0|2 YEO| MAME Mo st A= CHS AO|E F2. Kevin E. Noonan,
Obama Administration Reports on Efforts to Prevent Trade Secret Misappropriation, Feb, 25, 2013,
{nttp://www.patentdocs.org/2013/02/obama—administration-reports—on—efforts—to—prevent—
trade—secret—-misappropriation.html?utm_source=feedburner&utm_medium=email&utm_
campaign=Feed%3A+PatentDocs+%28Patent+Docs%29).

16) UTSA §1(4).

“Trade secret” means information, including a formula, pattern, compilation, program, device,

method, technique, or process, that:

(i) derives independent economic value, actual or potential, from not being generally known to,
and not being readily ascertainable by proper means by, other persons who can obtain
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economic value from its disclosure or use, and
(i) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.

17) 18 U.S.C. §1839(3).
the term “trade secret” means all forms and types of financial, business, scientific, technical,
economic, or engineering information, including patterns, plans, compilations, program devices,
formulas, designs, prototypes, methods, techniques, processes, procedures, programs, or
codes, whether tangible or intangible, and whether or how stored, compiled, or memorialized
physically, electronically, graphically, photographically, or in writing if — (A) the owner thereof
has taken reasonable measures to keep such information secret and (B) the information
derives independent economic value, actual or potential, from not being generally known to,
and not being readily ascertainable through proper means by, the public:

18) Robert Graham Gibbons, Bryan J. Vogel, ‘THE INCREASING IMPORTANCE OF TRADE
SECRET PROTECTION IN THE BIOTECHNOLOGY, PHARMACEUTICAL AND MEDICAL DEVICE
FIELDS', 89 J Pat & Trademark Off Soc'y 261, 265(2007) (‘in general, the following are
examples of information of particular interest to those in the pharmaceutical, biotechnology and
medical device fields that can potentially qualify for protection as trade secrets: NCEs (new
chemical entities): chemical formulations: testing or manufacturing processes and methods:
new therapeutic candidates; methods of treatment for which patent applications have not
published, patents have not issued or FDA approval has not been sought; employee know—
how; and highly sensitive and competitively useful business and financial information.”).

19) Keven E. Noonan, ‘While Not Right for Every Invention, Trade Secret Protection Has Its
Appeal,”, MBHB Newsletter, Vol Issue.1(Winter 2011),
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20) {nttp://hcrenewal blogspot.com/2009/01/can—hospital-have—-trade—secrets.html) (It seems
strange a medical center would claim ‘trade secrets” Is there a secret way to practice
medicine or perform an appendectomy or heart transplant? One would think if there were, it
should be shared for the good of all in the literature intended for that purpose — the
biomedical literature,”).

21) {nttp://www. futurity.org/health—medicine/should—-dna—be—a—trade—secret/) Posted by Patric
Lane—UNC on Tuesday, April 19, 2011, 11:09

22) Bloom v. Hennepin County, 783 F.Supp. 418 (D.Minn,, 1992).

3) 22| HHXISH MIOZ0AM st Q= AIFLUH0| theh AFEXIS| SaAAIHE thEsk= 7HHoICk

24) Y2 ES{RIMXIZIA Part | Chapter,

2.1 List of Industrially Inapplicable Inventions

2.1.1 Methods of surgery, therapy or diagnosis of humans

Methods of surgery, therapy or diagnosis of humans have been termed ‘medical activity” and
are normally practiced by medical doctors (including those who are directed by medical
doctors, hereinafter referred to as ‘medical doctors’).
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Protection of Medical Method Inventions as Trade Secret

Chaho JUNG, Euniji LEE

Abstract ‘ ...........................................................................................................................

According to current interpretation of the patent law, medical
method inventions cannot be patented due to lack of industrial
applicability. This paper, under the purpose to protect medical method
inventions at least under the trade secret law, researched relevant
foreign precedents and domestic necessity. Regarding this issue, in
Germany and Japan, there have been no direct discussions, in the
U.S.A., there have been some cases where debates are based that
medical method inventions can be protected by trade secret law. Further
under the definition of trade secret, medical method inventions can
clearly be subject matter of the trade secret protection. In other words,
medical method inventions can clearly comply with three requirements
of trade secret, i.e., economicality, secrecy and secrecy maintenance.
Furthermore, this paper proclaims that it is necessary and advisory to
protect medical method inventions as trade secret under Constitutional
aspect and industry-policy aspect. The necessity to protect rights of
inventors, scientists or engineers must be similarly applied to medical
fields. Paying attention on the fact that the medical industry can be a
national development driving force, we better endow necessary
incentives to inventors who invents new medical methods. Based on
such reviews, this paper proposes to amend Article 2(2) of the Trade
Secret Act, to make it clear that medical method is one type of trade
secret. Additionally, this paper claims that, to protect medical method
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inventors more strongly, medical method inventions be protected by
patent law. In doing so however, considering special aspects of medical
method inventions, certain limitations on the patent right could be

applied.
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