KARHAAT MI8H M 45(2013. 12)
OBBRARAIITE - SIXIATASLS]
The Journal of Intellectual Property
Vol.8 No.4 December 2013

10Xk 2013 102 18Y

AARURE 20138 118 1U(RAIXE 1), 20133 11
2 1AMARE 2), 20133 113 15 (MAKE 3)
AMiEFEXE 20133 118 29

A AR AY

(\) —
pn)
T
rE
&
)
1>
=
27
)
r =
r
rE
=

A AR AR A9
2ol AlA ] el e] A3y
2ol AlA1] el o] A%y
AAAAEEo] TEE A
of A%y
I A AR L] § 412 9)

1. 7

2. B 174

3. BHARE Ao]9] $H%9)

> Ul oA W

SolH FuTAel ol A
B A Afole] $-414:9)

6. T ATASke] 4]
V. 2E

at



70 KIAIRIAMST H8H M45(2013 128)

el

=2

RS BEE B8st 3871519 S, ARAIC] HEROIBA] M
RPE AARRIEEAS A6 HES shists TR 28] olFold A

o] BEE oot 7HsE Zloltt IBLE §F “sit - Al B9 "HHof Ust HE
(oI5} “gHErolgt )’ e AAARIEREAEO] A3yt ua=lo0] Hslol= 2AF]
FOl ATRS =11 Qe ¥ PHEC] Uge S ByES 81 dido] 2
o1 QU

SADAESANHARS|(UNCITRAL) = “HEAD " P‘é.(o] 5F “olx]
Zrolgt gh"e 20074 REsI, “RARkE Il Bek e JexE
E2X(0loF “Raalet 8)'E 20104 AEisH=HE A-IX

A B T
AEHRO) M, FSA ik, S=, 94, A8 S Lo MNE 71ES

0z
ook
i
H
iy
HT
jicd
>
1
>
r
ol
[ ol
i
4
ET
x e
A
H
L
411
S
1
jas
|
1
P
N
HI
I

2 JNASIA RIS }Oﬂ:]j} =

]'K—‘K']—r‘e =l 7'(4—5‘, 2G| +EH0 HHAIS, S87 AliEso 7Ieh «d
(@)
©

oligt Alet 12756}(34 oE AAKNIEHHEHO] Aaint u6E210]
Ot 70| Q= =97t & 9} S OIFOAVIE HIgtal, olgfet =250 l =
S oRy QAREREE REo| A TEOME SRE 4= Q7S VIl

PE




HAS - ARRUEEHEO Asnt 2MASl0) B3t et 71

I.AE

A S BEE SERths A2 ob] At HaAoloh wdshAl A
HARI Z-go] o] RoJA|aL Q= ml=e obA] AjHA Rl Hefe] AR Rt
HEE SEEIL s Aol ©] A A=A

5
15—4'5 Biasbeod ‘TH—DrO]E} SAF o]9] ApAte] HR R0 P ATt a4
el ofn] QIR Aoletar & 4= qlr,

FATAIARHA LS = @l =95 AH 20079 Sttt A 2 2 A
RS B PR 2 xokels W89 "HEAY YRAR(UNCITRAL
Legislative Guide on Secured Transactions 2007, ©]3} “U¥ A" o]g} &)’
< Hdstelnh 1y 9 AR EAL 4b)oll A= XA A S TrE gt
Tske] ARG Wgo] AR R oy o] ARSI
A ke]st A A TR 2 fhH wi A= Aol ARl
2G5 A op st 1gste] 3 Qx| o] XA AfAtHol| Q] Z-gofl W 34
3] EANE AR =Sl ALY 24, a4, W 22 A4
AR Aol A e E|ofoF Sk AR Bl A A AL B
o= EX5k olgh A ARAES SEst GEAY A3A; iRk, A%
91, A 5ol Totol= YA ApAIgE HE-S Far 9laL, o] gt Y82 7]

4 35

9 A4 A Bt W8-S v Al 7] wjEolct 4

1) EHOIXl= hitp://www.uncitral.orgo|th. 2|Li2iolii= 2 HES "RAZM A2 HAS)

1 oL, KA 044 THX| B0 & olLiel EF012= MEEERE S FZEE R U1 QUCf

2) UNCITRAL, UNCITRAL Legislative Guide on Secured Transactions: Supplement on Security
Rights in Intellectual Property, 2010, para. 1.

3) UNCITRAL, UNCITRAL Legislative Guide on Secured Transactions, 2007, Recommendation 4
Notwithstanding recommendation 2, the law should not apply to: (b) Intellectual property in so
far as the provisions of the law are inconsistent with national law or international agreements, to
which the State is a party, relating to intellectual property;.
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9) UNCITRAL, op. cit(note 3), Recommendation 148 (Extrajudicial disposition of an encumbered
asset) The law should provide that, after default, a secured creditor is entitled, without applying
to a court or other authority, to sell or otherwise dispose of, lease or license an encumbered
asset to the extent of the grantor’'s rights in the encumbered asset. Subject to the standard of
conduct provided in recommendation 131, a secured creditor that elects to exercise this right
may select the method, manner, time, place and other aspects of the disposition, lease or
licence.

10) UNCITRAL, op. cit(note 2), para, 237.
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12) Ibid., para. 241.
13) Ibid., para. 240.
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14) UNCITRAL, op. cit(note 3), Recommendation 168 (Enforcement of a security right in a
receivable) The law should provide that, in the case of a receivable assigned by an outright
transfer, subject to recommendations 117-123 (chapter VIl on the rights and obligations of
third—party obligors), the assignee has the right to collect or otherwise enforce the receivable.
In the case of a receivable assigned otherwise than by an outright transfer, the assignee is
entitled, subject to recommendations 117-123, to collect or otherwise enforce the receivable
after default, or before default with the agreement of the assignor.
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15) UNCITRAL, op. cit(note 2), paras. 91, 92, 97.
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16) Ibid., para. 1086,
17) Ioid,, para, 245,



82 KIAIRIAMST H8H M45(2013 128)

. AARARRAY $4459]
1. T

A el 2o Exﬂ: ne Xﬂiﬂ AT 48 )
et 02 2 Slrle] fxﬂolu}. xmxw%maq Hestol A
ARG Aolo] $4149], T} A AR el Ei 2ol 4] Aol

129, TR AL BAA AU AFo]9] $4229] Sol BAHLE 19

2. 228 78

HEY A59x A2olM e FEEN Ad +He o5 A5 e
goto] A XS SESke T4 ARl 5 Al fAleH A4l 7t

o>~1

FEag aaw slo] oo gl gy 61l olste] 28R A2 Al
¥ S WYY A22E, AR fed PLAATR sl AV

A Y FIL Y Wolnz AA| Ao AL 9 HH% el 745 oﬂ
215t a4jo] Basih, ofslola $Hwglrt EAE 4 g TAA Ak

3. HEAEXIS Aloje] R4

HRUAE Aolo] SAE9 BAY Aol Huy A592 A25k] 3
A et ol S AAMATE BEoE TA o] ot WA gHBS
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20) Ibid,, paras, 130, 131,

21) UNCITRAL, op. cit(note 3), Recommendation 77 (Priority of a security right registered in a
specialized registry or noted on a title certificate) The law should provide that a security right
in an asset that is made effective against third parties by registration in a specialized registry
or notation on a title certificate, as provided in recommendation 38 (chapter Il on the
effectiveness of a security right against third parties), has priority as against: (a) A security right
in the same asset with respect to which a notice is registered in the general security rights
registry or which is made effective against third parties by a method other than registration in
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a specialized registry or notation on a title certificate, regardless of the order;.
22) UNCITRAL, op. cit(note 2), paras. 181, 182,
23) Ibid., para, 186.
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24) UNCITRAL, op. cit.(note 3), Recommendation 78. The law should provide that, if an
encumbered asset is transferred, leased or licensed and, at the time of transfer, lease or
licence, a security right in that asset is effective against third parties by registration in a
specialized registry or notation on a fille certificate, as provided in recommendation 38
(chapter Il on the effectiveness of a security right against third parties), the transferee, lessee
or licensee takes its rights subject to the security right, except as provided in
recommendations 80-82. However, if the security right has not been made effective against
third parties by registration in a specialized registry or notation on a title certificate, a
transferee, lessee or licensee takes its rights free of the security right.

25) UNCITRAL, op. cit(note 2), para, 184,

26) UNCITRAL, op. cit(note 3), Recommendation 80, The law should provide that: (a) A security
right does not continue in an encumbered asset that the grantor sells or otherwise disposes
of, if the secured creditor authorizes the sale or other disposition free of the security right.

27) Ibid, Recommendation 81. The law should provide that: (a) A buyer of a tangible asset (other
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than a negotiable instrument or negotiable document) sold in the ordinary course of the seller’
s business takes free of a security right in the asset, provided that, at the time of the sale, the
buyer does not have knowledge that the sale violates the rights of the secured creditor under
the security agreement; (c) The rights of a non—exclusive licensee of an intangible asset
licensed in the ordinary course of the licensor' s business are not affected by a security right
in the asset, provided that, at the time of the conclusion of the licence agreement, the
licensee does not have knowledge that the licence violates the rights of the secured creditor
under the security agreement.

28) UNCITRAL, op. cit(note 2), paras. 193-195,

29) Ibid,, para. 203,
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30) UNCITRAL, op. cit(note 3), Recommendation 245 (Priority of rights of certain licensees of
intellectual property) The law should provide that the rule in recommendation 81,
subparagraph (c), applies to the rights of a secured creditor under this law and does not
affect the rights the secured creditor may have under the law relating to intellectual property.

31) UNCITRAL, op. cit(note 2), para, 214.

32) loid,, para. 219.
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UNCITRAL, UNCITRAL Legislative Guide on Secured Transactions, 2007.

UNCITRAL, UNCITRAL Legislative Guide on Secured Transactions:
Supplement on Security Rights in Intellectual Property, 2010.
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Proposals to Improve the Enforcement and Priority
of a Security Right in Intellectual Property

Chang-ho CHUNG
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Republic of Korea enacted “Act on Security over Movable
Property, Claims, etc” in 2010 and security rights in intellectual
property is also governed by this Act. By allowing registration of two or
more intellectual property rights used as security for the same credit,
this Act enhances the value of intellectual property rights as security for
credit and allows intellectual property owners and other intellectual
property rights holders to make credit more easily at a lower cost. This
Act also provides that, among security rights in the same intellectual
property, the right registered first has priority.

But this Act does not have further provisions with respect to the
enforcement and priority of the security rights in intellectual property,
and provisions of security rights in movable property and intellectual

property rights acts are applied mutatis mutandis.

The UNCITRAL has adopted “UNCITRAL Legislative Guide on
Secured Transactions” and “Supplement on Security Rights in
Intellectual Property,” and they are providing guidance with respect to
the creation, effectiveness against third parties, registry system, priority
and enforcement of the security rights in intellectual property.

Therefore understanding of the Legislative Guide and Supplement
of the UNCITRAL would be very much useful for the interpretation
and application of the relevant provisions of the Act with respect to the
enforcement and priority of the security rights in intellectual property.



92 © Korea Institute of Intellectual Property - Korean Intellectual Society

Furthermore, it would be desirable to consider the adoption of the
extrajudicial disposition, rights to the payments of royalties, and concept

of ordinary course of business.

Keywo FAS | bbb e

security rights in intellectual property, enforcement and priority, Act on
Security over Movable Property, Claims, etc, UNCITRAL Legislative
Guide on Secured Transactions, UNCITRAL Legislative Guide on
Secured Transactions: Supplement on Security Rights in Intellectual
Property, extrajudicial disposition, rights to the payment of royalties,

ordinary course of business



