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7) §46. Appropriation Of The Commercial Value Of A Person's Identity: The Right Of Publicity
One who appropriates the commercial value of a person’s identity by using without consent
the person's name, likeness, or other indicia of identity for purposes of trade is subject to
liability for the relief appropriate under the rules stated in §48 and 49.

8) §47. Use For Purposes Of Trade
The name, likeness, and other indicia of a person’s identity are used ‘for purposes of trade’
under the rule stated in §46 if they are used in advertising the user's goods or services, or are
placed on merchandise marketed by the user, or are used in connection with services
rendered by the user. However, use ‘for purposes of trade” does not ordinarily include the
use of a person’'s identity in news reporting, commentary, entertainment, works of fiction or
nonfiction, or in advertising that is incidental to such uses.

9) {http://rightofpublicity.com/statutes), ZA1: 2013, 10, 26.

10) KRS §391.170 Commercial rights to use of names and likenesses of public figures.
(1) The General Assembly recognizes that a person has property rights in his name and
likeness which are entiled to protection from commercial exploitation. The General Assembly
further recognizes that although the traditional right of privacy terminates upon death of the
person asserting it, the right of publicity, which is a right of protection from appropriation of
some element of an individual's personality for commercial exploitation, does not terminate upon
death.
(2) The name or likeness of a person who is a public figure shall not be used for commercial
profit for a period of fitty (50) years from the date of his death without the written consent of the
executor or administrator of his estate.

11) New York Civil Right Law $51.
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Action for injunction and for damages. Any person whose name, portrait or picture is used
within this state for advertising purposes or for the purposes of trade without the written
consent first obtained as above provided may maintain an equitable action in  the supreme
court of this state against the person, firm or corporation so using his name, portrait or picture,
to prevent and restrain the use thereof; and may also sue and recover damages for any
injuries sustained by reason of such use and if the defendant shall have knowingly used such
person's name, portrait or picture in such manner as is forbidden or declared to be unlawiul
by section fifty of this article, the jury, in its discretion, may award exemplary damages.

12) OHST §2741.01. DEFINITIONS
As used in this chapter;
B) 'Commercial purpose’ means the use of or reference to an aspect of an individual s
persona in any of the following manners:
(1) On or in connection with a place, product, merchandise, goods, services, or other
commercial activities not expressly exempted under this chapter;
(2) For advertising or soliciting the purchase of products, merchandise, goods, services, or
other commercial activities not expressly exempted under this chapter;
(3) For the purpose of promoting travel to a place;
(4) For the purpose of fundraising.

13) CA CIVIL §3344.1
(a)(1) Any person who uses a deceased personality’s name, voice, signature, photograph, or
likeness, in any manner, on or in products, merchandise, or goods, or for purposes of
advertising or selling, or soliciting purchases of, products, merchandise, goods, or services,
without prior consent from the person or persons specified in subdivision:-,
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2o] Y3 A= olefat <Ju]ol Ho|oh16) gt 71 felat W, v]ReA
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Tk, 19764 Virginia Board AFATDAA, 4912 GRS 1R, FaHe] 462
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4) BSRELE], KEICHIT BT VT AHE, BEEE, BIHNBL No.136(2010), 187.

15) zachini AFZAOIA O] SIUCHHR0| ZZx5H e 0] Tt BAE O[T 0] AFAoIM, 23510]2 3 ¢
#2, zachiniel % (performance)oll CHSI 17t HMEZAEIES THICHD QIFSIHME ARG
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16) BEGR5LT), MAIM, 188,

17) Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc, 425 U.S.
748(1976).

18) Andrew Koo, ‘Right of Publicity: The Right of Publicity Fair Use Doctrine — Adopting a Better
Standard”, Buffalo Intellectual Property Law Journal, \/ol.4(2006), pp.11-16.
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19) Jason K Levine, “Can the Right of Publicity Afford Free Speech? A New Right of Publicity
Test for First Amendment Cases’, University of Memphis Law Review, Vol.36(2006), pp.200—
216.

20) Does the use evoke the image or persona of the plaintiff?

21) Is the use related to the plaintiff's public persona?

22) Is the use an advertisement in disguise?

23) Are alternate Means of conveying the defendant's message available?

24) Andrew Koo, supra, pp.18-23.

25) Gesetz uber Urheberrecht und verwandte Schutzrechte: Urheberrchtgesetz,

26) Geselz betreffend das Urheberrecht an Werken der bildenden Kunste unto Photegraphie:KUG,

27) {nttp://data.adic.co kr/lit/seperate/199905/M0003219/02.htmly, ZAA4: 2013, 7. 9.
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29) Schertz/Gétting, Schertz, Seitz, Handbuch des Persinlichkeitsrechts, 2008, §12, Rdn 1(ALLHEAL,
TIAM, 165mE0IA] XHOIE).

30) Schertz/Gétting,a.2.0, §12, Rdn.2(ALLFEL, TIAIA, 165H0IA XHRIE).

31) BGHZ 13.334, 338-Leserbrief,
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The Standard of Infringement against Publicity Right

Lim, Sang-Min

ADSEFACE | o bbb

The Right of Publicity can be described as the right of every
human being to use one’s identity(or persona) such as name or
likeness(portrait) etc in a commercial way in order to gain economic
benefits. However, infringement against Publicity Right is not held in
every case when another person’s identity is commercially used. There
is also a need to protect the usage of another person’s identity. The
Freedom of Express(Press and Speech) under the Constitution should
be guaranteed. In addition, in order to ensure the Public’s Right to be
Informed, it is necessary in some cases to inform the public about other
people’s identity. For these reasons, in many countries such as United
States, Germany, Japan and Korea, the Right of Publicity is limited to a
certain level.

In this paper I reviewed some cases from the above countries in
order to examine situations in which Publicity Right is admitted and
other cases where Publicity Right is denied. By such examination, I
attempted to draw a specific standard of reviews in finding infringement
against Publicity Right.

To sum up, although a person’s identity is used commercially, it
doesn’t always result in Publicity Right infringement. If the main aim to
use a person’s identity is to make a contribution to freedom to
expression or right to know, it doesn’t constitute infringement against
Publicity Right. On the other hand, if the sole or main aim to use a
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person’s identity is pursuing profit and there are little public elements, it
is possible to admit Publicity Right infringement.

And, it is helpful to practical field to classify the standard of
Publicity Right infringement according to the type of media.

In Korea, there exist many papers in which Right of Publicity
there are not too many papers dealing with the standard of infringement
against Publicity Right, in other words, the balance between limits of
Publicity Right and Freedom of Express(or the Public’s Right to be
Informed).

I hope this paper contributes to the discussion of the above issue
hereafter.

Keywo FAS | e bbb s

The Right of Publicity(Publicity Right), the Freedom of Express, the
Public’s Right to be informed, identity(persona), commercial use,

standard of infringement against Publicity Right






