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The Proposal for Integrated Analysis about the Principle

of Exhaustion over Patent, Trademark and Copyright:
Focusing on Recent Developments in the United States

Park, Jun-seok

Abstract ‘ ...........................................................................................................................

The equally important thing in reality as much as unification of
specific legal theories about exhaustion doctrine is to take a consistent
position in one direction between infringement and non-infringement,
not abandoning the legal results of the application of exhaustion
doctrine to split between infringement and non-infringement according
to a specific area (patent, trademark or copyright). The U.S. Supreme
Court’s recent decision in Kirtsaeng case arguably opened some
possibility for achievement of consistency by probably recognizing the
international exhaustion, in other words, parallel importation over all IP
areas including patent, trademark and copyright even though the US
courts had shown disharmony by rejecting the international exhaustion
doctrine in patent and copyright areas while recognizing the doctrine in
trademark area. Of course, some careful consideration should be taken
about specific concerns such as any overturning legislation by US
congress in the future when expecting that US will actually move to that
direction.

From the standpoint of Korea, the more reasonable attitude would
be to maintain consistency in recognizing the international exhaustion
doctrine over all IP areas by expand the applicable scope of the doctrine
to not only the copyright area which the US Kirtsaeng decision just
added for playground of the doctrine but also the patent area which is
still under debate about the possibility for the application of the doctrine
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beyond the trademark area in which the Korean Court has already
clearly recognized the doctrine because Korea has relatively more
depended on international trade and neighboring Japan has already taken
its position to expand the international exhaustion doctrine to patent,
trademark and copyright areas.

Keywords ‘ ..........................................................................................................................

exhaustion doctrine, first sale doctrine, international exhaustion, parallel
importation, patent-trademark-copyright






