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6) C. B. Macpherson, ‘Locke on Capitalist Appropriation”, Western Political Quarterly, Vol.4 No.4,
(19511} C. B. Macpherson, ‘The Social Bearing of Locke's Poltical Theory”, Western Political
Quaterly, Vol7 No1(1954)2 Lol 0] =22 0% C. B, Macpherson, The Foltical Theory of
Possessive Individualism, Oxford: Oxford University Press, 196201 4~2E
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9) Terry L. Anderson & Laura E. Huggins, Property Rights: A Practical Guide to Freedom and
Prosperity, Hoover Press, 2003, p.2.

10) Eirk G. Furubotn & Svetozar Pejovich, “Property Rights and Economic Theory: A Survey of
Recent Literature”, Journal of Economic Literature, Vol.10 Issued(1972), p.1139,
11) Armen A, Alchain & Harold Demsetz, “The property Right Paradigm’, Journal of Economic
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History, Vol.33, No(1973); John Umbeck, ‘The California Gold Rush: A study of Emerging
property Rights”, Explorations in Economic History, Vol14(1977), pp.197-226.

12) Wolfgang Kasper & Meanfred E. Streit, Institutional Economics: Social Order and Public Policy,
Edward Elgar, 1998,

13) Yoram Barzel, Economic Analysis of Property Rights, Cambridge University Press, 1997.

14) Umbeck, op. cit, p.220,

15) Steven N, S, Cheung , “A Theory of Price Control’, Journal of Law and Economic, \ol17(1974);
See supra note 9; &S, AXIZOIE, TISAL 1998 HUE, wAIQE THAFE: A Aztez 2
HE 329 AL XIR7(IE 1995,
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16) Harold Demsetz, “Toward a Theory of property Right’, The American Economic Review,
Vol.57, No.2(1967).

17) Antonio Nicita, Matteo Rizzolli & Alessandra M. Rossi, “Toward a Theory of Incomplete Property
Rights”, Ameriaca Law & Economics Association Annual Meetings 2007; See supra note 4;
Harold Demsetz, “The Structure of Ownership and the Theory of the Firm”, Journal of Law and
Economics, Vol.26, No.2(1983); See supra note 13, p.2.

18) Antonio Nicita, et al,, op. cit, p.27.

19) ZYS, TAIH XHAEH: HEMEA ARICE 2 FE 329 Ag XIR7|HMIE, 1995, 70T O 1E "Xi
AHHOIZS| HAS T(0doll 2het A O|2X BflE SHeE dE=F, M44d X2S(2006) Al
0| AsHE Felstr ULk
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o}, = 7ol gk 7ol A AlgkE Fef/d(bounded rationality), 712]59]
(opportunism)E, Aol thgt 7oA AFAre] EX A (asset speciﬁcity) =
3FA A (uncertainty), AZHIE(frequency)S HAISEe] #@u]8-g st}
A0 o A= HAA Agke] gAatel gt AA]E-(production cost)>
ZehH]&-(transformation cost)2t A2 H]|-E-(cost of transaction) & -d%
o}, A8 wgkste = S| 71AeF S-S S45hs l 017k S|
B(measurement cost)?t S kAL AoFe] H3Ye HASHE Hl 5017t
L 3P| & (enforcement cost) O& LA CH26) = Ajupyox] Zact A
Hu|lga} 2AH)E A HE 52 Agugoz By Qlet o]gt A3}
Heysh= vlgo] AR A, A2 9 A A A =o) Yiolet Kt qleh,
20 IS ARgote] B B9 A4S SiAas Sl = =18
1} Z7g88o e Etetal AR AE 9 o]ofo] A oF g o 4= Sk, EIE
TEA R =g SuE % a7t Sk A4 of| A3t
3 AFR AR S] S o] Al Bl 9= 1L AjSto] tiRk Afrt dAAH o R T}
S Bt ofyel I AQSFRFE HojA|= o]l eS| AHAl AEAZ
= Qlojof e}, EgH AA| AfghEo] 1 Ate] et AAHS AR sk =
Qlo] WAL fsfiAl= A7t 7heRt Aol EAstolofk star s Akt
Aol A 7= 7E7E 28] wotok St S Agtol| et ARAAES
dds7] Qs S HEET o] 2HE ¥& 4 Sl o]9o] ¥ Aoksh= o]
o}, ol T3F FER A 2 5 AASH= Aol7| & sl
A}e] Aojo] AL, 17 A3te] APTIA| 7} FE6] TRl siA] A
Aikdo] A= A o™ @A FAFASA L2et Aitde A%

g

_11)1

K

P

o

=

>.

25) Ronald H. Coase, ‘The problem of social cost’, Journal of Law and Economics, Vol.2(1960),
pp.1—44.

26) D. C. North, Institutions, Institutional Change and Economic Performance, Cambridge University
Press, 1990, pp.27-28.
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sl frelo] 2 #ol), A2ke] 71A)of gt &7 B]E-(measurement costs)
I} BFR19] AHSIARGol Tt =5H]-E-(monitoring costs)o] &l et A}
7FA]of| gk Z7gu]go] O F8gt 7FR| S o] FAEH Aol A A2ke] A
27} o] Fold utofl ik Aste 7hA|of it SA4d8|-8-0] wokA= A& 8t
ure] Afste] tial ohekst 71| 9) thdo] EAsly| wioltt, E5|He AL E
5515 7| fleiA= AdnlE, S54AHE, SoFA BlE, AlAE A
ARG, 71es AR Sk HIE, AR Sk BIE 5 Aol A EA1A <
= W7l SlsiA = vzl 7HEs FAIA o2 S48 oF Hrt, 5519 Hest
WITIAE E&3) W Aol oy 19kE ARRAAIE S E A 9] E5]H Y]

AR ofgin, oleid 240189 BAS shash] Stah AakE 22 7
1=}

she 710l s3] WAEA| Zehd, BT A+ de
k= Aol AMA E7FssH =M, ARHEE AR, 9,
A7t Aprlo] wiERA S 2 RJujstal Sl= Aeke] 7HAE
TAZE 2, ol Ajste] Hig 7H] S71e2
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A= g7l HH, olA Apilo] HAot Afet
Z01aL, of Igoll A TRt 7 S471e

=2 1
2 e Alol7] whizolet
2OMITE AL A4S JAAE 2H8I8S Sol] T S

719 A S AP AR S BE sk A=A AA7F Do, eeles
FEO A et HoEA] or AR Hiaks Akl Agte]
et 7S 9 71 Zle)7] wigel Aske] 7HA7E dAlE WA Bk
Zolet, AR A o] BAFS ARRARR o] 24 dab o= 1ol A Qi 1
g ol Ul w2 vlE= A= 7ol wrh 54 Astel digt AR At
U EApE 25 e ol BHE HsHAl dAlska sAlsk=T
AZE A= kel §171 miZolnt, ZiRle) ARAAAHE BAL ddA e 27k

St AR (ES W)= o] 2 AR H50] HAR7L Elofof jitt, o]

= d
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o>14>
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X

L7149 g, 23 o) gl
AR AL FHOR v AP FAAES BES B B

ol AL 20098 American Civil Liberties Union¥} Public Patent
Foundation 59| AIRISA7} vl= e 9128k nj2jol= AW|g (Myriad
Genetics)AFe] BRCA 1, 2 5-7At] gt 53] Fa3s F40HHA AlZHE S
o}, mlE o= AUgAl= 1997 RE 20009 Atolof vl=r ESHOREEH &
1O -442k41 BRCA1Z}F BRCA29| tigh 8712 ml= E3]& F53H3ith. 2000
Wit 2001 o= US| A 25 E 3709] BRCAL 5312} 17§¢] BRCA2
E3|E Hoj Wigkon) 200187} 2003 o)l 2k} BRCALl 3t 3719 69
535]e} BRCA2¢ tigt 1749] -9 5315 E5319it). nlgfol= AUEAe]
WoF FAAES = ol 5513 0] Fosled W HIE = A
5)9] Myoletal & 4= Qi mlgjol& AUgAte] E5% 3> BRCALT
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Z sh7)ol FAHel7F A7 =
3] A3y = 2t BRCA #+44
S+ ZH(breast cancer susceptibility gene) S-& 5<% 4
A ZHpreast cancer predisposition gene)S @3tr} 30 BRCA FHA=
OE ARkl A7 AZE o ol ASkE gEE gt §of B9k &
Aol B Hbo] dllo] EAjstal fxE0] Sof Qieth 2|7} Aot
ol 245 A3sHAY, 22 (59 59 A=E Fdl) SClnAIAY, 24
of leZo] HAY, 584 o] o] WAbs= HAUSHH AlE Wol| 4=
H7HAA E=dl, BRCA #dAbs 22t e LA, Al 715
| 8l+= DNA repair mechanismol] 3414Q1 a5 ghet, Abgo] A A
55 U Qa0 ko] Hr), 98] AZET Al TRl =E 2 Qlsl A4

[
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o
no 2

ol
3
o
e

2

orle 2 & ool
b

ol

b

ml

29) 0|=2] RY o erda|Lt &Zal= 20133 52 14 F2ERI=0| Lol ofskd MEi(My Medical
Choice) Ol2t= M=o ZEg 7|u3ict ePEelLt Z2k= New York Times 7D20A Xpal2
BRCA |X SCIHOIE 7HX|1 QUu, E5t REIo| 2T 50| 87%01 ot HHRICH
¢hitp://www.nytimes.com/2013/05/14/opinion/my-medical—choice.htmlI?hpw&_r=18), ZAY:
2013.10. 2.

30) ¥t BRCAIE XS Z7iet Al Ofel-2201 Z(Mary—Claire King)2tARRIH|, 1990 HiZelel
2ZL|0} FEITHEHUC Berkeley)oll faculty2 US If BRCAT RIXIE XS UAZICHZAA =2
A, MHO| 104, 0[FS(<), sHLIS, 2012, 1528),
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QA A ol A= FARRe] a2 Al dojubar Qlok, BE ARre] 9 424

7150] 2HEate] 18t 1SS 1 o 1 of IX|X|5E BRCA AR E4

o7k Q= AFES e o] £AEA] Rkl AAo| o] F 4

UTHL B}, BF-2 11 o] E EAE Yo7|A] SRRt st £AI7F =4

] A Fa3t AR Aokt 2% QUTHAIEZ AFE-apoptosis

off Holdt= Fa FAA ol WAYSH - =A5HA] 8 7). &, BRCA §4
a7go]

Aol SQMOl7E Gl ARk T ol met 1] oft 3o B

= Aola, A2 SAIE Holu A7t 2 gl oAl He A
olct,
o[l w9 ML AN o8 AT DNA AAl= 5519 55 e 4

glot, QIzke] Aoyt 714 el AYNH R wEo] W cDNAE 5332
HEE WS o Qlrk= Holr), whebA] o whA ) yheiste] A== cDNAY)
of tjsl] Lol Ao] "Asich Complementary DNAMGKHE A
DNA)E 53H= cDNAE mRNAYIA AFdz o g dojib= Rhe-& AR A&
# e2x= AAE 7€ A9A AbEolch EARESY] SAAQ HEe
DNA°JA] RNAZF 231, RNACj|A] ghiido] A= Holo). o] del=
et ArjEQl xR golEo HAT, HIVeF 22 YN upolg|AEo] 24l
HE RNA A& 2sichrt JAA A (reverse transcriptase)gt
o %5 Wl ZFAe] RNAS AFLE DNAZ wHEoldrhs o
FASHA Hrt, EAYEIAES o] JHAEAE FalA RNA
mRNA) DNAE TEolU= 71‘:”3 JIFsf Sl
WAZ EARA H=
AR TEolA]A] g7 wfie] d¥rq o= m%m ok Hiojgta A7tEl=
JAEE(intron)}& 25 ZFSIL =, mRNAR THEo A= HpAollA QIE
E2 AAE L Aqk gdA ek l RNAOJA ThA] AL A2 DNAS 7
T2 A THEolW A =W 7]29 JIEELS B AR, A&k H-2 DNA
7} WHSo] At} o] AL Y D 9} TE3to] cDNAERLL F-2o}, ThA] TafA]
U JEE 7HA 3L Qs Fi(exon) TR 7L 9= Ao] cDNAo|H, -4
A} 8o A= o] cDNAZE - A% 9l 43k gttt o] cDNAE £3]9] B
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A3 Association for Molecular Pathology = Myriad®] +4A-&3]7}
A o] AHE(product of nature) O|EZ v]=k £ A|10120] 9AsI] E
59| o] obd S s FEHRAYH Ao S5 aadS Al7Isi,
5 ‘ﬁ‘orl & Myriad7F AHA9] 4o o= 555 WIgIthal seste] 5515
7 S Yo 24 Bl Aietan e 22 DNAF cDNAZ 25
501*3% Adohar waskelnt, Yl 52 vl Aty el Aarstelar A
Mzl £35]9] tjito] o= Mayo Collaborative Services v. Prometheus
Laboratories, inc., 132 S. Ct. 1289(2012)2] HAIAFEFS: AR L2
24 e WaS wprigkEsialoy, dAuakariee ojfole E2]% DNA
o} ¢cDNA 25 vl= S5 A|101% sfol|A] 5351/d0]
o}, o]0 Y= AXehR ol AfRFar 6%@‘1, ke A =
519] tjAtolAut Bl 217k DNAE £3]9] tjato] oy gh= 2% #AS Y
A e,

2013¢ 649 13¥9 ]= AYOiH YL WYX Z Association for
Molecular Pathology v. Myriard Genetics AFAOIA th2-1t o] TA|gITE
o8| AR L A= 559 R g e 4 glout Q7o) Aot V)=
rgﬁfs} cDNAE 539 BT 5 ¥k 4= Qlrk, & A o2 A== DNA
A0 Abgolw, Thes] T1Alo] FEE = Avte 2= 530 dF
7O cDNAE AH219] 4HEo] o B g2 53519 thifol sttt H&
P Aolet, 2eu ol Ygom Qs nl= *’@‘V\]/\E"% akeXe il
o] Z71et Wk GIA| gt ol2|3k &fumlofA ol AL AT A
AT} B-e Zojglct 32 o T ool “FAAZEE E4 DNA

FN o

L i r{m
oR
L _ﬂﬂ. ﬂ", &o l‘lo

) °* r°*'

Olt

1= 1

31) DNAQ| 7120] et A2 E0rA THEZO0| 2ot 0] Ald THEEQ| LHES Hige= it
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o)< 334 ZAol AL 1009e ALy et/ Parke—Davis v. H.K.
Mulford F233)o]A] 2} AFefjofjA] Ea]E A2 Hbiomolecules) & A4
(ol A FAIE 17+ o g & (epinephrine)] Hafl £33 A4t
W= (Judge Hand) A= L 3FgHEo] QIZFS Aol A AAA o= & 4= 3
< oud|zRat sletA o g FAsirtal dA|eke, A AdEjolA EAEt= L
R GANEA] OﬂJMP S g AAR Qs WAYs= o5ty aaE
‘/}Elr”* 7] W2l 5515 AAT 4= drhekal o]f-& AWt 2o 1

E35]3(U.S. PTO) &2]=|aL FA|Eo] A2 oz Hojx] DNAS 745 &
ﬂﬂ A7 A Aol A 217ke) Aol EASH= DNAL: Huls] <HEE o
E3|5 Wof FEet ¢l7te] Whysigiet 7hakar Qlek 3 o Ao g AE
oA SHREE 2od AAH A2 1 o)Ake] figo] it 1 X}iﬂi 5
5]9] thito] H 4 glrke AR o] getel A}, oW T o] 573t Q17 &+
=4 (genetic material)oll =2 282 W11 AN 1 AEH L7} QI =2

= 5 A
AA

l‘l

DNA©] gkl & o= §lr}, ok o2 [1012(35 USC
§ 10D sfjAl2 @2 “FHo M= FA4=" T

sHA| @3] “E-8](isolation)” ¥+ AFAA AHE(natural product)S “AEA|
(new)” W= o~ ol A3, webA AlEefe 358 i =2 n)y
==25E F23 =4 (antibiotics)> THEd] A AJEfollA EeE A o)At
9] QIzke] Higo] NP =] gr=rhd BHMs] Fa% 5357t 2 4= gle gEol
ok A Aol A et e 83 Al AHbiomolecules)7t 53¢

o] glov] B3

JNrLH

~

32) KSR Intern v, Teleflex, 550 U.S. 398(2007). Bilski v. Kappos, 130 S. Ct. 3218 (2010) ;Festo
Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U.S. 722(2002).

33) Parke—Davis v. HK. Mulford, 189 F.95(S.D.N.Y. 1911)

34) Utility Examination Guidlines, 66.
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Hl7] SJaj| A= olu} th2 22l sHAS 23]

FA|s] HstA[AOk & Aot

Oll
)
ofs
2
)
<
o
2
s
x
1o
ot
r3
2

& HEo A 5 she J§§7<ﬂ<>ﬂ/~1 ALAA o2 A YA AR} AA A
O 7 AP BAEALE EAY S FARRE 3k L2 E S5 He d
DNA(synthetic DNA)o]| thgk —v—xﬂol‘jr. AR ¢ 4 DNAS gt
9J3f] ¥& %= DNA(DNA that had been modified by the inventor)gh= "<
AAa7] el T4 DNA' & W& AR8lE 2102 Belrk, o]t 34 DNA
EAAA R dojRl FARET} o] gt 53] A Ao] givta weke 4
of Tes] Aoz Aol AAEAe] E54o] itk Aetshe 7
ArgsetA Rt AloFGA Foll vlAlE S B 2 AR Helt, oji #ES
DNARFS tjAate & 3la itk DNAY 7]Hh7]4S 2 PCR(Polymerase
Chain Reaction)#} 22 A4 grof| A dojub= 24 (in vitro process) 2= A
23t 43| 2 (recombinant host cells)olA oy AW (n vivo
process)®] THgRE ®HAS ARESHo] DNAS| 487Fs4o] 7[shaAlo= &
= Aol oEst), o] gh S| w1y AR Ak =2 XHZEL cha
4 (recombinant protein expression)dt #2 58 wjE A H(genetic
sequence information)®] A&%]Q] o]gof Qlof PH 517 01“9—51—1_1 Uct.
AAZARl AR, nlEoEAE 23Rt A FtajAEe] AdoA EAst=
At e FAX RS F5ks 34 DNAA S815 5T 4= Siohd, A
ﬂ ol A AgH o2 FAgE DNAS S8Ho s a3 %J‘l— ‘:} o
‘Si
A]

o %

55373 5 Lt Olt*d iz Es0] L RRAAMAE
49w 59
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om whepa] B 12 B 29 53] 20| Q= cDNAE EZ3shal
T8 =9Ik 39 AT e FFet10] AhdellA] 7]¢gt DNA & 917k
Al(human genome)°ll Al E2|% Z0]7] wfzoll E35]Ho] a=o] girkal &
A9t cDNAE Al 9|3t 3/ DNAY] 73-¢- E45te] 53] A 40585 WsiA|=
Aok}, 1o 9/ DNAZF AHAA e & 5% DNASF 1 414 HH Jo] Zth
a1 gtoh, @4 DNA©Y S B3] 53] A4 0] REEA] viA|H A= b=
A= HET

cDNAZ} 53] 2 A0] Qltk= At o] d2s Ash=tl 3lo1 ¢DNA
o] 7% g E o] AxE I th(synthetically created)ghH= A 7Fx3tct, vHA
of Fa3lE EdHI= JZ_TOrZ*Xﬂ(human genome) ] Y RO A ZFA A0
= Feuo] 25H Aolgk Ho| ZxEHUTE A LS cDNAE 242
2 mRNAS} HEd ks H& o] shal 9leu, o|= PCR &2 Aj2e o
A "8 (recombinant protein expression)o|4 THE0] A= $+4d DNAZF AF4
o7 Aojx|i= DNAS} {2 o= FHEH= At & Zpol7h firk= Fo]
ch, oluis 9o BelE DNAZF Q173 AA (human genome)2] DNA <lof|A]
FAH R A= FAREE 23 o= A& SeAte 2o Hel,
T2} 28 9] 2 ¢DNAL mRNARRE] $2at AR E 741 9ck, o
2ha ZpodF o s 22% DNAQ Hjdo] AA|3H= 34 DNAS Ao E35) 3
Zo] QJthe s 4o] njglo|EALe] QA AL Thssl, & o] YukE o W
W MO T 2EEL AT} FO TR JpR= wg ZH(synthetic
molecules)®] 4= 53814 20| 7hssirtal ZfjsiA o, "?;*é"”ﬂ]—r
AHsynthetic biomolecules)?] 35| 84d& Hta wjf, WY S A1 A A 2]
B v R AR Ak A o] At Alolof R =0}
T84, 24 Aol9 7|54 S 24 Ao)7F A9 ZSAIg
O] e & YT 7HsAdo] itk dlE 4, A¥divie] S84
cDNAS] 72 A% DNA 249 EAuEE 23tstal 91 Aol HiH,
Ha)5E DNAQ| 9= BRCA 714} thildof| 4
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£ 7HA ot Qi 22 E DNA #4= 544 (genome) 2HE &
R BATE AR ot Aol AR $AH, AAHOR A
DNA% 72402 tads go] thajals 2l e, spts 720 o
gt A3 DNAS] 54 FZonRe Ze]s o] WAsh= stehs Mol wajA=

Q15 ealth Wik 84 DNASH A4el AFele] DNA H5} Ajolo] 72 2
o7} EAfskaL T1E gt 22 Apol7h 53 AtollM gt T, S/dDNA=
E31440] 3l= %

—‘::7'54 - AAEA] £35S Fofsty] gt aqdof tial] nlgloj=ARs 5
o] -3e] AAEAR AF e o] 1A Abolof| -2A] 2fo]ofl thaf A= ofjul
e 551449 A0l tsiA cDNAS]
A el Ao Holuh cDNAS} ofof 435}
AR e el DNA 7He) H-24] apo|m= Zzskal Qlek, flofjA] Hzol u]g]
L3/ i i R o e e B L I o e = i
DNAS} 74el Abee] DNAZHS] 72 2jol7} a5t
Yol 428 cDNA= 53514 40] 9l offgt -4 Zpol7t &
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7} Zpo|7k U | ¢DNAQ] 79 9-2HH (uracil)o] ElRl(thymine) @& thA| o
Att= Aol Eoeetiy} gile A9 FUsht T wWE 1 (methyl
group)oll &Jgk Zpo|7} Qieh], AtiH & win|gt 24 2jol7t F83F 7154
AT vhEolWizl shut, Ak AdEfe] Q17F DNAC gt $494 HA|Hg ol A

gubA o 7 HRAIEH= SAIZ] WSKepigenetic modification)”} YITH= 7 ojlA]

e
=
10
N
|o

%rﬂ | ool Zﬂ*l 473_%
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N

lo

s =)
r{r flo rSL ku

ks
EUV\ EH‘:”J*O] Xﬂ/\]fi A P"g%ﬁ—?‘ﬂl 7liﬁi XW]?Z b=
HE=S FHoldA, 19 s3e
A =50l 27FsshH 1of Ad e wi A E kil Adrskar Jloh
e FAMYETY B0l disl 2rgstels oAy HeE =
ok Iy e R HudEl 947301]': sxshetl, 221 DNAZF 3

deolle 3t 1 olfi= A AJHie] DNA FE23

DNA7Z} &7t Ridoll cDNAE= A+ ’%ﬂ%oﬂfﬂ kx| o 2 EAsk= Zo] obd
%4 E(synthetic creation)o]2tal ¥ 7] wjfolct Aztejo} tiHe] el
54 2AET =l elrlel”] Hik=, A& (hatural products)®] =
5] A0 die Bt 7|Ee AL ool wet Hsle e a4
7HAAL Qlek, A A ARE] Bt Hele HelE Atd s S5 A4S
Skt Qo] SEA ke AlofH, A AEjolA Uk oz EAsHA|
/d&(synthetic creation)2 524+ A8 =S YA A 222 W
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A Study on the Incompleteness of the Gene Patent Based

on Property Rights: A Focus on the Gene Patent Decision of
U.S. Supreme Court on June 13, 2013

KlJU PARK

ADSEFaCt | oo s

On June 13, 2013, the U.S. Supreme Court issued a unanimous
decision in Association for Molecular Pathology v. Myriad Genetics
that essentially upheld the patent eligibility of claims reciting cDNA
molecules encoding BRCA proteins, but struck down as patent
ineligible claims encompassing isolated fragments of BRCA-encoding
genomic DNA.

The purpose of this paper is to critically rethink the well-
organized attitude towards economic theorizing on property as a
complete bundle of rights based on the Gene Patent Decision of U.S.
Supreme Court on June 13, 2013. The impact of Myriad decision on
biotecnology and gene patent will to a large extent depend on how the
decision is interpreted and applied by the lower courts. On the other
hand, this paper will mainly focus on the property right of gene patent
based on property right theory such as the view of North and
institutional economics. As a property right, the gene patent has the
incompleteness in itself and its contents and limits are not well-defined.
Further more, there is a possibility of cancelling its rights because of an
invalidity action. We could understand the incompleteness of property
rights through this gene patent decision and the role of government or
court as a designer of the paent system. To increase the total social
interests, the role of government or court should be reconstructed for
new types of property rights like the gene patent. The traditional
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property rights theories are not enough to explain the nature and
functions of new kinds of property because they have paid little attention
to the incompleteness of property rights. We should focus more on the
practical and dynamic aspects of property and new types of property
rights because a variety of properties will come up considering the rapid

development of our science and technology.

Keywords ‘ ..........................................................................................................................

gene patent, intellectual property, BRCA proteins, DNA, cDNA,

incompleteness of property right



