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Using Description and Drawings in Claim Construction
in Korea and Comparison with Foreign Cases

Kim, Byeong Pil

Abstract ‘ ...........................................................................................................................

We can find two general principles in the Supreme Court
judgments regarding consideration of the description in claim
construction. The first principle is that the terms presented in claims are
more important than the contents presented in the description if we can
understand the technical meanings of claims apparently. The other
principle is that we should always use description in the patent
document in order to interpret claims. However the Supreme Court of
Korea tends to put emphasis on claims rather than the description in
claim construction despite of a recent legal principle on claim
construction that the description and drawing shall be used to interpret
the claims irrespective of the clarity of an expression or a word

presented in a claim.

In Japan, Intellectual Property High Court recently seems to
consider the description and drawing in claim construction more than
before regardless of the clarity of an expression in a claim. These claim
construction rules in Japan are similar to those of the U.S and Europe.
European Patent Office applies the Article 69 of the European Patent
Convention and the Protocol on the Interpretation of Article 69 when
interpreting claims to decide the patentability. U.S courts also

emphasize that claims must be read in view of the specification, of
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which they are a part.

Judgments regarding claim construction in the Supreme Court of
Korea are different from those of foreign countries, like Japan, U.S, and
Europe.

I think we need to reinforce the consideration of the description
and drawing in claim construction and read claims in view of the
specification. Also it is desirable to decide whether technical
signification of a word presented in a claim is clear or not when deciding

the clarity of claims.

Keywo FAS | e

claim construction, claim interpretation, consideration of
description, legal principle, patentablility, technical signification,
Supreme Court judgments






