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Methodology of Interpreting Claims for Recognizing
Gist of Invention and Deciding Protection Scope

Kwon, Taebok

Abstract ‘ ...........................................................................................................................

The gist of invention should be recognized and the protection
scope of patent invention should be decided through interpreting claims
in the Infringement Court where determines a validity and an
infringement of patent simultaneously. There is an interpretation
criterion in Monism which decides both in an identical aspect and an
interpretation criterion in Dualism which decides both in a different
aspect from each other in interpretation criterion of claims.

In infringement suits, it is a general principle of law that the gist
of invention is recognized through interpreting claims with respect to an
invalidation assertion of the defendant, the validity is decided in
comparison with the prior art suggested by the defendant and
simultaneously the protection scope decision of patent invention is done
through interpreting claims, and whether or not there is an infringement
is decided by comparing the protection scope with the subject infringed
product, In precedent of Supreme Court, the gist recognition of
invention and the protection scope of invention are not clearly divided
but may to be interpreted to the same concept by using an identical term
called the claim interpretation.

It is important whether to equate the interpretation criterion of
claims or to approach differently on the basis of the gist recognition of
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invention and the protection scope decision of patent invention.
Accordingly the domestic precedent and theory on the interpretation
criterion when interpreting claims are analyzed in the present paper, and
on the basis thereof, they are reviewed by comparing with the foreign
interpretation criterion, and the problems involved in an interpretation
criterion in Monism and an interpretation criterion in Dualism are be
reviewed, and the plan which unifies the interpretation criterion is
attempted to be suggested in the present paper.

Keywords ‘ ..........................................................................................................................

validity, interpreting claims, recognition of gist, protection scope, appeal

against invalidation, infringement decision



