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Study on Each type of Cases regarding Abuse of
Trademark Rights:

Focused on Decisions of Courts in Korea and Japan
Tae-ho, Jung

Abstract ‘ ...........................................................................................................................

Several types of abuse of trademark rights have appeared unlike
cases of abuse of patent rights in the actual infringement cases of
trademark rights, etc., since trademark rights unlike patent rights related
to the invention have conventionally accumulated credit and are closely

related to credit.

The assertion of abuse of trademark rights have been made in
several types of cases by a pre-user of a trademark in trademark dispute

and courts have made many positive decision for this assertion.

There are many cases that Korean courts determined abuse of
trademark rights for each case in trademark dispute. On the other hand,
there have been several decision on abuse of trademark rights in
trademark dispute since long time ago under Japan systems
substantially similar to Korean trademark law systems, so I think that
Japanese legal principle of determination on abuse of trademark rights
like this have been established more variously than Korean legal

principle about each case of trademark dispute by Japanese courts.

Particularly, there have been the most decision Korean courts have
decided that the exercise of trademark rights come under abuse of
trademark rights based on an exercise against principle of good faith
and public order, and Korean Supreme Court recently decided that the
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exercise of trademark rights come under abuse of trademark rights based
on the exercise of trademark rights which trademark registration will
come to invalidation obviously. Therefore, a pre-user of a trademark will
be able to make an assertion of abuse of trademark rights based on an
exercise against principle of good faith and public order and the exercise
of trademark rights which trademark registration will come to
invalidation obviously at the same time, when the trademark is
registered after a trademark right holder copy the trademark of a pre-
user and apply for registration. And the courts will be able to determine
on the above all bases of the assertion simultaneously. On the other
hand, I think that the problem on period of limitation as well as reasons
for invalidation also have to be considered by being referred to Japanese
interpretation of legal principle in determining abuse of trademark rights
about the exercise of trademark rights which trademark registration will

come to invalidation obviously.

In conclusion, this paper is making comparative study on types of
abuse of trademark rights in Korean trademark dispute, decision of
Korean Supreme court related to the above dispute, types of decision of
courts on abuse of trademark rights in Japan and an application of abuse
of rights for each case in trademark dispute.

Keywords ‘ ..........................................................................................................................

trademark dispute, abuse of trademark rights, decision of courts on
abuse of trademark rights in Japan, a pre-user of a trademark, principle
of good faith and public order, reasons for invalidation, period of

limitation



