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S5 HA| AokE S8R YALE 7= o' APLA] AA| 5o A okt
AA] Blo] Aleko g sl 5= Qlrk FAA Al (compulsory license)!)
£ E3|ARE digt A 5)7ke] chapet viAUES ofuleict? & E5lH
S 5518 a2 glo] A3t Al AR st As Wil
o] =2 ul=r HAA Myl A3 S57AAA] ZﬂEOﬂ o A
= B0l ml=ol Ao SSAAI LA Aw=e] Qo] theiA] Hetskal, 1 Hoke]
WS 7hestaal itk 3t o] & Fol S| AAINAIE Feal HofA|aL §l
= A=Y A= Ato]o] oA AolE FE 4 e MBS WHe AlAlskL

11 53 S5ZAAA Al QuaT

tjof A= SSZAIEAL Aol et HHA S glont
E_X% EX%QJ 56-]7]'21])\1/\] 3%3Fo Oh;}
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A, v]sgR v|sgne] Aokel A 4T 7ste] AFe) S57
AAAIZe] Fol ek, & vt £318 HajstAL e Wake Rofdl

A9 1 FASToRA FAH0] ohd Ll T Evo] ARt £
Axofu e Esigo] 54 B2 i YA ofu] o) AL B I

H =

Boll §-83 A9 AAUAE 01T 5 Y=F AL ATk A, d71H

1) ‘compulsory license’ £ ZHAAIY £= ZHAEASZFE 9JolsHH, ‘compulsory licensing' 2 4
HAAlGF & 2lplsic, of Solks Eré& NS BIGH 29 HANR A= EE ZRAN
517t M 2f= T3 A ZHE6HA ARMAA| M= 2t S,

2) James Packard Love, ‘Recent examp\es of the use of compulsory licenses on patents’, KEI
Research Notes 2, 2007, Knowledge Ecology International, p.2.

3) 28 US.C. §1498 (1998).

4) Carol M. Nielsen & Michael R, Samardzia, ‘Compulsory Patent Licensing: Is it a viable solution
in the United States?”, Michigan Telecommunications and Technology Law Review, 13(2007),
p.533: 42 US.C. §2183(c) (1994).
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A Seldre] MiE7IES #1717 Hlsh Basi, ¢elA digko] §lal, &
S vlARgo] FAL FStATIAY SHe e ARl & B S5
AAAE AlFBaL Qek® WA, E51w-E vla AWge) g x| el ot &
5149 A, AY7IelA e dAEe Fe 29 Ui7RelA AAd
& Hold = 9l 23S 7A L UehO oA, S5 P o) Yol whet
AL oot g skl QEd],”) 200649 W=t AYHH UL eBay T

oA o5 H-gsto] FAH FoAE ARSIATES ofof ket ARl £5)7HA
AA] 3|07 oA o] FoZ|aL Qlet. KA, 19951 GATT/TRIPS 1+78°l

upet £3517|7ko] AR E= A7 A7Al EHelew, o]E vty flsf vl=
93] ARl EB|AILA] A4S HEQICY) Oloﬂ w2} 1000 7He] 2joF
Foll sl FAEAl 23 28T 5 A =3 54, 19179 “A3te] A
¥ (the Trading with the Enemy Act)’= ZAAof| 7]ofgtcid vl= 7| Qo]
o] 273t E5|HS AT 5 A=es 31%3}?14.10)

E37AAA 575 0] ofd 70*11]*‘*1 THEEA= EE‘E”J# Rt
] i%’éﬂoﬂ/ﬂ J?:LZH e ml= W A
@@fﬂ Tae ST 0}71 Qe dasirha Aok o HoEES ARESkE
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AlEEE0l tiet tise —rﬁ HeA7E SSA71A] ZstAY S5A1E At
7F = 7d-F-olth, ARERE A 8= w371 flal, AlelE 2HHlA, &Rt
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5) 42 US.C, §7608 (1994)).

6) 35 U.S.C §202(c)4), 35 U.S.C. §203(1)(@)(d).

7) 35 USC §283.

8) eBay Inc, v. MercExchange, LLC 547 USS. 383 (2006).

9) James Packard Love, op. cit, p.3.

10) Petra Moser & Alessandra Voena, ‘Compulsory Licensing — Evidence from the Trading with
the Enemy Act’, National Bureau of Economic Research, 2009, pl.

1) 7 US.C. §2404 (1994),

12) 17 US.C. §111, 115, 116, 118 (2006).
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13) Carol M. Nielsen & Michael R, Samardzija, op. cit,p.534.

14) Chg 2912 0|2 ARAINERI0[LE 7t 17843 EoH(MAfHt Eolfe Zask= H)o| ZMAEAE
5l045IRoH, ESH20re| ZAAMANEZM MAl £EY Z0[2t Stgsta U Fritz Machiup, An
Economic Review of Patent System, United States Government Printing Office, 1958, p.5, p.15.

15) I think, under a patent which gives a patentee a monopoly, he is bound either to use the
patent himself or allow others to use it | shall refuse an injunction”: Hoe v. Knap, 27 F. 204,
212(CCN.D. Ill. 1886).

16) Continental Paper Bag Co. v. E. Paper Bag Co, 210 US. 405, 429 (1908),

17) Ibid.

18) Jason Mirabito, “Compulsory Patent Licensing for the United States: A Current Proposal’,
Journal of Patent Office Society, Vol.57 No.7(1975), p.413. CtE A= QI&. Subcomm, on Patents,
Trademarks, and Copyrights of the S. Comm. on the Judiciary, Compulsory Licensing of
Patents under non—American Systems, Study No.19, 85th Cong., 2d Sess. 1.2 (1959).
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o ARl AEAQ O A=E HEAE H & 99 & Ao wd
t} 20) 19229 Stanley ®¢to] ThA] Al g gl oL} 21) 9 st=

1943¢ =7+5517]8 9193 o) 1y} S5H A b 9l

9] EQlolahs LAt A= AR E )22 1973W o= Hart §Qto] AQty]
AUch & W S F 449 B 55 Fo| 5 39 Hol| AASHA| g S5
A, HA, ouA], R s BEE E5)9 PAMA 23S 7T Q)ck2
& W= o2 fARE Hekt v R = VsS4 AT 55 AFAERE
E] 7+t vhrfjol] Aste] REA] ZFeh 19999 AQHE A vkt A
oF¥ (the Affordable Prescription Drugs Act)’-& E3]% E32lo] g% 7]
Ho} 7140] =& A9 59 249 st A5 bl wHE 5
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19) HR. 8776, 62d Cong., 1st Sess. (1911 S, 2116, 62d Cong, 1st Sess. (1911 HR. 26185, 62d
Cong,, 2d Sess. (1912); S, 2303, 77th Cong.,, 2d Sess. (1942); S, 2730, 77/th Cong., 2d Sess.
(1942); HR. 1371, 78th Cong.,, 1st Sess. (1943); cf. S. 300, 45th Cong., 1st Sess. (1877): Hartford—
Empire v United States 323 US 386, 417(1945).

20) Stefan A. Riesenfeld(1), ‘Compulsory Licenses and United States Industrial and Artistic Property
Law’, California Law Review, Vol.47 No.1(1959), p.52.

21) HOW THE STANLEY BILL (S. 3410) For Compulsory License of Patents IMPERILS INVENTORS,
MANUFACTURERS AND THE AMERICAN PATENT SYSTEM. TESTIMONY OF INVENTORS,
MANUFACTURERS, PUBLICISTS AND SCIENTIFIC SOCIETIES WHO SUCCESSFULLY OPPOSED
A SIMILAR COMPULSORY LICENSE Measure BEFORE THE HOUSE PATENT COMMITTEE IN
1912, AMERICAN PATENT LAW ASSOCIATION, 1922.

22)Stefan A, Riesenfeld(2), 'Patent Protection and Atomic Energy Legislation’, California Law
Review, Vol.46 No.1(1958), p.53.

23) Neil S, Tyler, "Patent Nonuse and Technology Suppression: The Use of Compulsory Licensing
to Promote Progress’, University of Pennsyivania Law Review, 162(2014), p.463,

24)0] HRL2 3UIX| Q718 E1 Qo A, BHREwe B 3 eRiyol @712 SEA7|7] !fh ZX|
AL HREKIE ZHsHof Bict o] HA0IA 2lokF0] TAXRIX| OFX| U=XPt AYELCL =M,
Aol 2l HEE 710l 2ot EelXez V|thel= JHHE0 E5{E QFZ0] =O0f0F Bich, Almy
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John D. Pinzone, ‘The Affordable Prescription Drugs Act: A Solution for Today's High
Prescription Drug Prices’, Journal of Law and Health, 16(2001), p.147. Ctg Xtz 218 HR. 2927,
106th Cong.(1999).

25) Kristopher Lancial, “Compulsory Patent Licensing: The Next Step in Adapting Patents to the
Technological Age”, Intellectual Property Law Bulletin, 18(2013), p.64.

26) Ioid., p.65.

27) 28 US.C. §1498 (1998).

28) William G. Pagan, “Compulsory Licensing of Gene Patents in the Public Interest’,
Biotechnology & Pharmaceutical Law Review, 93(2014), p101. TS A= Q& BE. Meyers &
Co, Inc. v. United States, 47 Fed, Cl. 375, 380 (Fed. Cl. 2000).
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29) loid.
30) Zoltek Corp v. US. AMZd AMitalollN B2 AM1498%7F @+t6la Qle 27 52
7t 2 Rt 271 SZAIFIX] 2aHM HM1498x01 Ol ES{EA 2AHts —’v\— O*OLF ”‘*

Y Mool QBliiME 7HsE 4 UACHL TARICE = YRt Eoirs Zollkls 49 M1498%9 6f
Aoll Qlslt HX| ok A2 4R Mool fIHiECk= X0ICh Ol thsl 20124 dietaH

(CAFC Zoltek Corp v, US)2 HUFE L= 19| A2 %58%% 5
St KA A= 28 US.C. AM1498%0f SfshARt Z=OX|H, S0l ZHaliAle & 4 gictn TAlstn
QUCt ES1EAPL 71 2 Qs HEl2 5 X8| S5 EAPL & 7% | Heloz Mg e 4 ot

SiHxEle M=t o2 OHECH= 10| 1 0|RO0IC Davida H. lsaacs, "Not All Property is
Created Equal Why Modern Courts Resist Applying the Takings Clause to Patents, and Why
They are Right to do so’, George Mason Law Review, 15(2007), p.7.
31) Justin Torres, “The Government Giveth, and the Government Taketh Away: Patents, Takings,
and 28 USC. § 1498", New York University Annual Survey of American Law, 63(2007), p.341.
32) Daniel R. Cahoy, ‘Treating the Legal Side Effects of CIPRO®: A Reeavaluation of
Compensation Rules for Government takings of Patent Rights’, American Business Law
Journal, 40(2002), p.140.

33) 0l= e +82 Z%oh= dl UM ARKIRt ZF9| 0212 F=E 13y Js FRolH 2+t
Xl otn »8g FF 0K Hete=z Hu QI Ibid, p.143.
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34) 20123 CAFC Zoltek Corp v. U.S. TH&(Zoltek Corp. v. US, 672 F.3d 1309 CAFed, 2012)2 28
US.C. §14989] AHSiof| CHah A=at QUL History of 28 USC 1498, as reported in Zoltiek Corp v
US (2009-5135), <nttp://keionline.org/node/1955), ZAHL: 2014, 10, 15

35) Zoltek Corp. v. US. 672 F.3d 1309, 1315 C.AFed, 2012,

36) Act of June 25, 1910, Pub, L. No, 61-305, 36 Stat, 851 That whenever an invention described
in and covered by a patent of the United States shall hereafter be used by the United States
without license of the owner thereof or lawful right to use the same, such owner may recover
reasonable compensation for such use by suit in the Court of Claims, <http://keionline.org/
node/1955).

37) William Cramp & Sons Ship & Engine Bldg. Co. v. Int'| Curtis Marine Turbine Co,, 246 US. 28
(1918).
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38) Act of July 1, 1918, Pub. L. No. 65-182, 40 Stat. 704, 705 (1918): That whenever an invention
described in and covered by a patent of the United States shall hereafter be used or
manufactured by or for the United States without license of the owner thereof or lawful right to
use or manufacture the same, such owner' s remedy shall be by suit against the United
States in the Court of Claims for the recovery of his reasonable and entire compensation for
such use and manufacture.

39) Stefan A. Riesenfeld(2), op. cit, p.55.

40) 19420f= 1918 S & O B&oP 57| {18t 271 F7i=ieH, o 27= iy 28 USC.
14989 & Himf 277+ =IUCE 0] ZYSE 1949F0] JHOIXRl B&e= CIFuRIC 0
Lt FEAKS siloiMel ASTIKIE Ze6in U= A2 siiAE 4 UL 015 B 57| ¢

0 Is

1498(c)0|Ck: Zoltek Corp. v. US. 672 F.3d 1309, 1317 CAFed, 2012,
41) 2-I2E “Federal Acquisition Regulation FAR 52.227-1
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(1) ©HE x=go| siA

da) AR S5pEgo] B4 W X Aol A

Sl W, 047|0l= 28 US.C. X[1498R01A ZR0{E! Ll Hots HAGH D ULt & FR= Aol
Al ACkS Mtk ol QoIM 012 ESIE ARE AS Si7Iste ACt Brown, Allison, “‘Companies

Raise Intellectual Property Protection Issues’, National Defense Magazine, National Defense
Industrial Association, 2010:
{hittp://www.nationaldefensemagazine.org/archive/2010/July/Pages/CompaniesRaiselntellectualPro
pertyProtectionlssues.aspx), Z4A4L: 2014, 10, 1; 28 USC § 14989] Z|cHQAk= =2EH0|Ct Writen
Statement of James Love, Knowledge Ecology International (KEI), at the United States
International Trade Commission Investigation into Trade, Investment and Industrial Policies in
India, Investigation No, 332543, February 14, 2014, p.14.
{http://keionline.org/sites/default/files/KEI_USITC_IVN_332-543_14Feb2014.pdf), Z4AH: 2014, 10, 1.

42) Carol M. Nielsen & Michael R, Samardzija, op. cit, p.532.

43) Petra Moser & Alessandra Voena, op. cit, p.22.

44) Ibid,, p.1.

45) Ibid.
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Patent Compulsory Licensing system in the United States has
evolved dynamically. There has been continuous attempts to legislate
universal patent compulsory licensing clause since enactment of patent
act in 1790. It has not succeeded partly because of strong argument that
patent compulsory licensing is inconsistent with the provision of the
Constitution that grants patentee the exclusive rights. However, patent
compulsory licensing provisions for the specific purposes have got into
the various laws. In addition, the judiciary has been used patent
compulsory licensing as remedies for antitrust violations. In the 21st
century, the Supreme Court has allowed the de facto compulsory
licensing through the reinterpretation of 35 U.S.A. §283 against patent
misuse by patent troll. In addition, threatening of patent compulsory
licensing was successfully used as a tool for lowering the price of
medicines against bio-terrorism. It has been known as the strategy of
developing countries. The United States is approaching 'patent
compulsory licensing’ from a practical point of view rather than
dogmatic principles. Therefore, it has been evolved flexibly respond to

changes in the environment.
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