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A Legal Study on Compensation Right for the Use of
Invention on Examination Process

Cho, Youngsun

Abstract ‘ ...........................................................................................................................

This article focuses on legal issues of provisional protection for
pending patent application. While the protection of pending inventions
deserves highlight, it is also important to balance the interest of
applicant and public. A comparative study shows there are various
types of regulations for this among countries. This article proposes to
regard nature of provisional protection as a right against infringement
liability. In such a paradigm, the damages shall be determined flexibly
accounting bad faith and negligence of appropriator. This article also
suggests to amend provisional right rule adopting Art. 128, which
release plaintiff from the burden of proving actual damages. The
omission of mutatis mutandis application of Art. 224-3 through 224-5 is
a mistake in lawmaking. No ‘Exhaustion’ occurs with exercising
provisional right. Regarding the relation between amendment of claim
and renewal of warning, initial warning is enough to give a rise to
provisional right, while the range of the right is decided proportionately
with due diligence of noticing amendment to appropriator. Unjustified
warning upon pending invention may cause damages to competitors
and public. Hence, pertinent jurisprudence to control it shall be

developed and established in legal practice.
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