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62) 35 US.C. § 284 (“Upon finding for the claimant the court shall award the claimant
damages adequate to compensate for the infringement, but in no event less than a
reasonable royalty for the use made of the invention by the infringer, together with
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63) Story Parchment Co, v. Paterson Parchment Paper Co, 282 US. 555, 563 (1931) (‘Wihile the
damages may not be determined by mere speculation or guess, it wil be enough if the
evidence show(s] the extent of the damages as a matter of just and reasonable inference,
although the result be only approximate”).

64) ld. at 563 (“The wrongdoer is not entitied to complain that [the damages] cannot be measured
with the exactness and precision that would be possible if the case, which he alone is
responsible for making, were otherwise”).

65) Lam, Inc. v. Johns-Manville Corp,, 718 F.2d 1056, 1065 (Fed. Cir. 1983) (‘when the inability to
ascertain lost profits is due to the infringer's own failure to keep accurate or complete
records’).

66) Paul M. Janicke, “Contemporary Issues in Patent Damages’, 42 Am U L. Rev. 691, in 81
(1993) (“This rule dates back at least to Story Parchment Paper Co. v. Paterson Parchment
Co, 282 U.S. 555 (1931) - 7).

67) Ned L. Conley, “An Economic Approach to Patent Damages’, 15 AIPLA Q. J 354, 369 (1987)
("With respect to the burden for showing the amount of profits lost, the Federal Circuit has
adopted the long—standing rule that where the fact of damage is proven, preciseness in proof
of the amount of damage is not required”).
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68) Story Parchment, 282 USS. at 562 (‘there is a clear distinction between the measure of proof
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of proof necessary to enable the jury to fix the amount’).

69) Id. at 563 (it will be enough if the evidence show the extent of the damages as a matter of
just and reasonable inference, although the result be only approximate”).

70) Id. ("As the Supreme Court of Michigan has forcefully declared, the risk of the uncertainty
should be thrown upon the wrongdoer instead of upon the injured party”).

71) Id. at 564 (“To deny the injured party the right to recover any actual damages in such cases,
because they are of a nature which cannot be thus certainly measured, would be to enable
parties to profit by, and speculate upon, their own wrongs, encourage violence and invite
depredation”).
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74) King Instrument Corp. v, Otari Corp,, 767 F.2d 853, 863 (Fed. Cir. 1985) (‘Deciding how much
to award as damages is not an exact science, and the methodology of assessing and
computing damages is committed to the sound discretion of the district court”).
75) Del Mar Avionics, Inc. v. Quinton Instrument Co,, 836 F.2d 1320, 1327 (Fed., Cir. 1987).
76) Gyromat Corp. v, Champion Spark Plug Co, 735 F.2d 549, 554 (Fed. Cir. 1984) (“Any doulbt
about the correctness of the damages award is resolved against the infringer”).
77) Story Parchment, 282 U.S, at 563 ("Fundamental principles of justice require us to throw any
risk of uncertainty upon the wrongdoer rather than upon the injured party”).
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80) Bigelow v. RKO Radio Pictures, 327 US. 251, 264 (1946) (‘the jury may make a just and
reasonable estimate of the damage based on relevant data, and render its verdict
accordingly”).
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88) Story Parchment, 282 US. at 563 (‘while the damages may not be determined by mere
speculation or guess, it will be enough if the evidence show the extent of the damages as a
matter of just and reasonable inference, although the result be only approximate”).

89) Id. at 563-64 ("But shall the injured party in an action of tort, which may happen to furnish no
element of certainty, be allowed to recover no damages (or merely nominal), because he can
not show the exact amount with certainty, *564 though he is ready to show, to the satisfaction
of the jury, that he has suffered large damages by the injury? Certainty, it is true, would thus
be attained: but it would be the certainty of injustice”).
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Recognition of “Corresponding” Damages by Court’s
Discretion under Article 128(6) of the Korea Patent Act

Chaho JUNG & Taemi JANG

Abstract ‘ ...........................................................................................................................

In a patent infringement litigation, in calculating damages, the
patentee must prove amount of damages. However, considering the
difficulty to prove the amount, Article 128(6) of the Korea Patent Act
prescribes that in the case proof of damages is critically difficult, the
court under its discretion can decide “corresponding” damages. In the
meantime, the court without utilizing sub-articles 1 to 4, causally
utilizes sub-article 6. This paper highlights that sub-article 6 cannot be a
sole base for damages calculation but can only be auxiliary utilized. To
support such an argument, this paper comparatively analyzes Japanese
Civil Procedure Act & Patent Act, American case law and Korean Civil
Procedure Act. Additionally, to clarify such auxiliary aspect, this paper
suggests that a new provision Article 128bis should be added to
prescribe the content of current Article 128(6). In addition, this paper
suggests to delete the limiting word “critically”, which is used in current
Article 128(6), because the word is not corresponding to a Supreme
Court case and does not get along with patent litigation cases.

Keywo rds ‘ ..........................................................................................................................

corresponding damages, patent infringement, damages compensation,
discretion of the court, Article 128(6), mitigation of burden of proof






