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Validity of a Request an Compulsory Auction of a Patent
for Splitting the Auction Price According to Share

Sung Hwan, Oh

Abstract ‘ ...........................................................................................................................

Under the recent judgment, 2013Da41578 on August 20
(hereinafter referred as the judgment), 2014 from Supreme Court, it is
admittable for a joint owner of patent to request for sharing the price of
patent through auction without consent from other joint owners.

Under Article 99 of the Korean Patent Act, it is prohibited for a
joint owner of patent to assign his/her share or give a license of patent
to the third party without consent from all joint owners. When a joint
owner with ability of using a patent(hereinafter referred as joint
ownerl) and a joint owner without ability of using a patent(hereinafter
referred as joint owner2) share a patent, the joint owner2 can’t use a
claimed invention but he/she can only benefit from using joint share
with consent from the joint ownerl. However, there is no reason for the
joint ownerl agree with the request of the joint owner2 since the joint
ownerl may benefit more from using a claimed invention exclusively.
Therefore, the joint owner2 has no way to benefit from using his/her

share.

The judgment is about request for sharing the price of patent right
by a legal heir. It is impossible for the legal heir to benefit from the
patent since the heir could not use a claimed invention due to the lack of
capability to use a patent. Therefore, inherited patent right is
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meaningless. There was no Article of the Patent Act to prohibit the
request for sharing the price. That is why the Supreme Court decided
that money which was exchanged from patent right through an auction,
should be given to each joint owner according to their share.

On the other hand, if it is allowable to share the price under the
Civil Law and then a patent right is given to the third party through an
auction, the share of the other joint owners also should be sold by force.
Furthermore, the other joint owners, who lose their share, should stop
using the claimed invention. Even though there was a way to protect the
other joint owners such as reimburse of the price, the Supreme Court
decided to accept share of the price. Thus, I believe that it is necessary to
review whether the judgment is appropriate or to consider interests

between joint owners.

Keywords ‘ ..........................................................................................................................

payment partition of patent, price reparation, transfer of patent share,
patent, use of patent, 2013Da41578



