KIARHAAT K107 KM 32(2015. 9) ETI2x} 2015 48 282

CR=ERINRMATH AAUXE: 20151 52 8U(AAIRIY 1), 2015 52
The Journal of Intellectual Property NU(MAIRIH 2), 20155 58 18U(MAIRIH 3)
Vol.10 No.3 September 2015 HIRHEFYRE 20154 58 22

A & 5319 oo Bk A

2 xt ‘ ..........................................................................................................................

I.=99 ey
1L 2A1A] &9 49
L AR E3 ‘At Es Al o9
AT B A Gl 1Y AE e
2. AR F9 AT T A Al AR
3. 4
IV, 2R S A A A
L 7AEA Y] A8 a7
2. BINA] B9 ZHAAATE R
3. 3¢
V. gA2] Bt E5E
1. 53%
2. FAF 531& - dgA g 7] (clearinghouse)
3. 3¢
VI. 20

* Doty Esthnt AR, S5-I 81 H2|AL hskhong@korea.ackr.



36 KIAIRHAAT &102 MI3E(20154 9F)

=

k

2IMA] E(research tool)2 BHEH0] =AU HAIZFsEol W] wEol gl
MA & Eoiie e5aH HW AR (upstream) G115 AgEe 4= Qs & of
L2} SEe(downstream) AA77HA] ESEE 4= QIC} ol EHOZE 916l 2lAl
A & Esj@e vl 2of ot 9 o7 A wEE Aaig =k ths 93
E 211 ok gNX B9 SEHEREIS Asi = Qe HRtoEA], E51H9]
g9& Aleksh= A+ = AlQ d@l(experimental use exception) 3 2
NG 78S dESIQILE U7 = AIFY oo 82 Ea 2 XHol
CHSE 320 EQH: 20X, E5] YHE ARgdh= ATl HEER Fo
, ARl & E5lE ARgsto] ¢tsk= dflol= Algd 4= Qlth shd, ZRid
5l QT 422 QUOE SH=HIRIL0TR), 11 22
o k= AZISt &S Qslkal 0], AUHEQl YARl &
OltiE ZI0ILt, ESh OIgAIE Tl oleh SaaAIH
138%)2 A Wyt 3 Wio] o|8HAUS WAIZ sh=tl, ARl 29 At
80| E59IY o|8HAIRA QIERY|= olgls ZIolt), olof, ARl 29 g
St AKZS QI5lo] EFIZ0] et R AMAIEN QT 18U PAR B EFIEY
7HRI7} =0 = &=l gIMR] ES B8 +UEES 7ok SoldAVE E
S0 APHA o= FojgA|= Q20T @3], E]K'lﬂlﬂ—_rl(clearmghouse)
QF Zo] ARZAP E5lo] o] He% sHHA, fsh= E5)H0 tisho] «E
o=z glojdAagh = QU= WA0] ZIMX] & 55l dEst olg8s 2loto] st
H 4= Tk

ZH0f

2Nl &, ESIE, A7 ke AlE dlel, ZARAIE, EelAd7]+ clearing—

house)
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1. =99 a4

Ay FetEok= 2|4 2] E(research tool)2] 7HEta} BHEH A H2lo] H]
ofzl oz HFE It Aot o AMEE 2AA] & W80l ANt
A7Fs/dol H7] Wizl eAA] & 5319 Ade gkl SHAFvA =4

7Fe/do] ke SE7F A7| =L ek o]t -2 MyriadAte]
AL Eofof tigh =R o2 7hA|3tE| 92 MyriadAHe RS 4 55
YEsHA, e e A S SR =oAL, et B Akl of
£ 25 AFE Ardsileh. ol A" 2AA] Eofl thig Hejo] g A
F(upstream) A5 AT 5 A FHOo=H, SHr(downstream) A+71A]
SR 7FsAol =k TR ©d Aol B9 2R & S57F ARE S
A HF AFY HE= ST "o A Aks o] A S5 dRkee]
WA glolAA AL YJate] A7 =S wo] AQajof sln thy o] &
shto] Es|dolAate: gAfo] A= A+ ao] of2lY] A 4= lckd) what
A, Ao doleks g4 FA4S 7 SRSkl A, gAA] Eof FolE
55| Ho] QI 599 9= A S 9l A4E A 5 Stk HRE
W Qlok, ey, gAR] S 22 Vel R4S Aetstel HH, o]g A
£ Aol A= G ol ARt YA A| 9 S5 AR it Qe BE
5] E5jAlee] HATh= Ak S Qlet, g Ate] gtk <l
ol% ofBA AHsHA 2dst=prt T3 olfpz RS}

0 o

-

1 2 e doopol &
o

N

T glom, 53] AFSHLoll AL M7 B9 AR o] golehs FFA
chopet sl mApRhE S Seka gict
olef, Bio|A SHAsIeIA 247 Ee] At ol BaH WA

1) The Royal Society, "Keeping science open: the effects of intellectual property policy on the
conduct of science’, 2003, {nhttps://royalsociety.org/policy/publications/2003/keeping—science—
open/)), @AY: 2015, 6, 29,

2) Association for Molecular Pathology v. Myriad Genetics, Inc. 133 S. Ct. 2107; 186 L. Ed.2d 124
(2013).

3 Shapiro Carl, “Navigating the patent thicket: Cross licenses, patent pools, and standard
setting”, Innovation Policy and the Economy, Vol.1(2001), p.124-125,
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A\ Sol sy AEsha stk WA, A% Eoleh Sofo] tet o) U

olo] 45He WHEO] oS AuRAT S3lA0) BAuErs K g s
TR AT E AW clo(Ea A9 L AANAS Y A107E
W A|1382)" 0] BlAX] B o) g3} paiste] A8 4 Aol thstel A
A 2 AN A HEE Sk A VelAE 24N & Sale] 4B of
Folehs oA 5% a8l thole] DANREE sha, ol Hy
=53 ARt 247§ 55]0) €Tk o] WL mAls R IR} Tt

II. 2| XA &9 49

2]A 2] E(research tool)o|2h= &ol= S5l AoJE &oi7t oy,
Aol whehA] ohefgt QulE 7HE 4= Qlem R gAA] Fof tigk §oE West
Al geldr darvk ok 19974 wl= Sy E Y (National Institute of
Health: NIH)Z 58|82 2]A|x] Fof|o] kol Teh A Kol x| 2]A]%]
E& b33 ol Aofaiid): g a] Bolgt Y& oju& Al A At
7F AR SHE e B2 ZRete A0 ARREY A2 HieFad 3|, Al
of &= HHll A% oIzl 2ot ofst eho|Bee ofF W ofE 4 2R R F
(11 PCR), W, a4 8] 9 7|AIE Z3e” &, NIHOJA 74

«]‘SJ 2lA 2] Eolet AP FshEok A ARG HE S =FE ofH|
Sh= Ao ®, A4 Aol o] 85= A B =AE ARSI 235t
3L Stk T3, OECD 7ol =elRlof A 24 2] Fof tiste] 9]¢} fARH 4

SIL QT T4 B RS Sshs B AR TS 24 Bl

[¢]

1o

4) NIH, Principles and Guidelines for Recipients of NIH Research Grants and Contracts, 1999,
p.72092: “The term 'unique research resource’ is used in its broadest sense to embrace the
full range of tools that scientists use in the laboratory, including cell lines, monoclonal
antibodies, reagents, animal models, growth factors, combinatorial chemistry and DNA libraries,
clones and cloning tools (such as PCR), methods, laboratory equipment and machines,”

5) OECD, GUIDELINE FOR THE LICENSING OF GENETIC INVENTIONS 2006, p.19: For the
purpose of these Guidelines, ‘research tools” may be considered a compositon or method
useful in conducting experiments, This term could embrace a broad range of resources that
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% mwgRg R, Aok B2 B A4 4 23 8] A4 L g
Slolustel, ofF 5 o8 4, 52 L 329 8, 4, A28 4 971,

glo 1331101" +2—$l°1

¢ 2, 20l 42N Fek AoLx E% Solgls AR of ok Al
o, % 31 o] AN T A Ashe Ao stot
A & AZOIA 25 o] of

a
20l Bl A %] E2A GA} WES S 2k olr} AR R HE]
[e]

S weE
MRS Zglsto] ESTO) = SNPY) 28 4441 2240 giafa] E3520] o
Folx|aL glom QI7te] fHARE HIESte] AT Tt fA1AL AA| B
272t Bz 1 Aol 50] SaidiAde] et ey nl At o) Myriad
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scientists use in the laboratory including, but not limited to, cell lines, monoclonal antibodies,
reagents, animal models, growth factors, combinational chemistry, genomic and proteomic
lioraries, drug and drug targets, clones and cloning tools, methods, laboratory equipment and
machines, databases and software.”

6) EST= Expressed Sequence Tagll 2A0ZA, RMAe| FE MB(full-length sequence)o| OfL|zt
cDNAS| 2 =22 onfsitt, Usi0| &= RMAL RZo=2 M EST lbrary=2 ZAMGICHE™ & MG
2 Xofd £ Q= RES =77t EL

7) SNP= Small Nucleotide Polymorphisme| 2f0{2A], DNA E7|AZ0| 2} JHeInict OIS LIEHH0]
DNA XI2EAMOoZ FZ 0|2=Ct

8) Association for Molecular Pathology v. Myriad Genetics, Inc. 133 S. Ct. 2107; 186 L. Ed.2d 124
(2013),

9)Bayer AG v. Housey Pharmaceuticals, Inc,, 340 F.3d 1367 (Fed. Cir. Aug. 22, 2003). E =
& M4.98028152 Eol= EX CHHAIS SIASIA7|= SEI| hEt AT2|d gt &5t 7oz
0| 2329 o 2lstod MEE S2oll Sa1Eel 20| 0|Xl=XA17t =80IeH, A32]d B

r\o Z m



40 KIAIRIAT K107 H35(2015E 92)

Abgol tHsP P2 2617 o8 AEy "] 7[xE Bkl Ao
A7) gthe BAEE AL 9l o] Qo speE .
]%—

I 2|X 2] &3 "4+ B AE A9

20009 o]EHE Xy oz #7}% A 35}k Hol E|g olsko] AH

ATE 3t 2lM 2] E 53] E3] YE(patent thicket)!?

H, o] &ojlA E3]2 A3l glo] AfRE A5 FHsh= Ao

3t A7t it o]g3t g A] B EE ASEA o]835)7] YEas At
7

[e)
= AlF o 9)(experimental use exception) 4 Z-gHk= Zlo]

ghet W Zlolnt &, Seldd FaEsHAT At e Al W9le 53d
BRI HHZHHEE 5019 FPHA ARGl 7hedt Alold. A7) ' E
A el g S3de] 53 Te do=A dAlske SdoA

i

a
S S} BE A0 3 5o ATE BT B9 31, S5
i3
!

1. 'S7 E= A ol 73o ME A

Seltbet B3 Ag6RE AT EE AFS 95 AAE Ssldo) nele

HH(intangible information)E XMi&st= Z0[0, &F(physical goods)e HM&gh 40| OtL|2E Ol= K|
ZEHN= 202 Age|d YEo| Qfote] P2 HE= ESEX| Sh=Ct TG

10) Shapiro, supra note 3, p.119-120.
1) hUMERL, SHRSTE B3R, FMET 2000, 6758.
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(philosophical taste or curiosity for mere amusement)o]l 7]3}e] E3]4
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8] AA'e 55] o) AaA o i E ASSAY MEHEEE 75 st
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A@e) ATE HENE BHOR BaAAEA FL AT Bl AP AR
o2 B4 o2 5w AAE, AUH 222 93] AAsH=Ae] FsA A4
2 FEal7] 91 E AYA WS ofulFeh10) g A96zel o) AT
EE AR AUH BAY AT B ARG ZESH=A] dhste] Alulne,
=50 meo] QoA SSUEE AN WS EsHe AAYE Y
A94), 0|3t 53517 o] n|X|A) ohlshe WSIE 7T Aol 53
¥ 962 oA AN A E 517 Efo HAHTky §58 4
QIeh ) webd QA A0 QoA Wk ATE S5y AR 14

of shgtstel A El AFY WAL E 4 9 Rtk
BHE e AT B AFo] oA
Ag5h) gk, 03 AYGLULAANA AT E AF ololo] thate] BAG

Roche Prod. Inc. v. Bolar Pharmaceutical Co. AFA18O A A} 2 =28

12) MI96Z, 1. ¢ E= AU, 0 M2 ofEo| E=ai7t - 254l ¥ Tz of M2 =9
o S22 95t oI E= AlES BEBICNS 61| st Saizel AN,

13) Whittemore v Cutter, 29 F. Cas. 1120 (C.C.D. Mass. 1813).

14) ‘it could never have been the intention of the legislature to punish a man, who constructed
[an infringing device] merely for philosophical experiments, or for the purpose of ascertaining

the sufficiency of the machine to produce its described effects.”

) ZEM E518, AT BIHAL 2013, 462H.

16) SYAL KIARHARERE, HitE SYALL 2008, 5159 dhilifS5L, Al 2= 11), 675-676H.

7) 2N, B - HERS IS RRFHEAC| Bt REHES AU, MAEA, SF A[1165(2010. 4), 438,
18)733 F.2d 858, 863 (Fed. Cir. 1984) 0| AfZ0M= Bolart Roche?l E5f2t2 k=01 Chsto] FDAS
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7EA| AL YA = A tiste] At = AlY 9 9)(experimental use
defense)= A& A =rtal 3}3ith. BLo], tiste] At A gMA] E&

A Ao 5819 a7t HeA17F 2A7F HAY W Madey v. Duke
University AFA190]A], u]=te] ojupl A9 gjs} Ao Ao e o

T L A of2lol] 2gEA eh=vhn wAsr 220 Yse] AT 2t
20l ol Fofo] 4102 olg s Aol g, hitel e o
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El

?
rr
2 g0

e
o o e

4 R ro dlo
o
o,
b

o] Aehe ARdRte R ?L e dl9] el ofstol HAlE
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ol

ajzoflAl A B AIE 9] & e FA Al EHH A A
TS AetA et AFAA Y - T A 7| e mRE 5ol @
of ofEa Al 4= e, AFAIE AAIE 5185HA] e ASelA= Y
AAS] EAK(generic drug) A5 AHsHA| AP =71 giry, A9

=17} ABEE 0 2H Aloko] Tf3t Sa|He] Ev|7i0] ALAHo s AREh
off wet AleFAA A= Al EAFe] ot 5 u

o] A 13 Wdolet= FA|ste|
AR Folo] BA|ekS 7idslr] $et Ad el A9 ESREZ HA| g=rt=
HHY S A AR ol AueAH 9 Roche Prod. Inc. v. Bolar

Pharmaceutical Co. AHAE AI7|& o] FojFch2) = 35 U.S.C.§271%(e)10]

SX=9| 57t M-S 2ot HI0IEIE THE7| ot ARE sIieH, ololl thstod RocheZt EoiH
512 morom Bolar= &7 AF2 0fl2l(experimental use defense)E FAGIFLCE
19) 307 F. 3d 1353 (2002), O] AtA9| ARAEHAIE John MJ. Madey EIAKOISE “Madey' 2t &7} 1989
A ABHRE [§5t0] w0 Al Duke University(0lah ‘Duke’z2tn &)2 w42 O|ZGHHA Free
Electron Laser laboratory(‘FEL lab')2 AR6tD DukeOlM S D22 4S5IFE|, ABHTE
&A™ Madey= FEL LabOllM AtSsh= SI71&H et HAE 0|2 £61 4,641,103 & 5130,9942
SELU=M, 1997 Maey= DukeS JPFEICOLE ThS2 AlSsiA HIalo] S5 THIE A
5I%1, Madey= Duke?t 103 % 094 E51E Zaffot QUCte ASS M7 [SIRICE 0[0f, Dukes &
T AKZ of2llexperimental use exception)2 FAGHH &oi7t ofL|2t BHISIICE
20)Michelle Cai, ‘Madey v. Duke University: Shattering the Myth of Universities Experimental Use
Defense’, Berkeley Technology Law Journal, Vol.19 No.1(2004), p.182.
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A “ES]a o] FRk AAZL SloRE R Aot opel A%, A 9 BohE
AR Qo] o) 7 vlolele] A B ST As B Bl

o] l=(solely for uses reasonably related to the development and

Jl

submission of information under a federal law) 73-%-oll= E3]231& A
5}11 b=ttt 11 3] oJekFof et A 5 Tl AR a7t A
S HABILE2) B3| Y| 24&7|7o] 7SR 9Jsle] AFHoR

O

&= 7|7l diste] dFEES & ¢ LS siFHA, BAoRE sk
SHAAZE 3752 47 gt At AIES 551Ee agolA viAlsteS
shoict, o9} TE A s F7eEE g A™ o Ql(regulatory review

defense) 2FiL 3}H, $-gjufehe] AO6RAAE QJoFE 3|7HE I3t A+ Al
of thafiAl o5 PAIskAL Tt
2 A A E3 HARE A A dle] iAol diet 2 =, A B Al
slo] Ed|dyo] tfgt A (experiments “on” the patented invention)& 2]
n)5h=%|, Ei= EUES 0|83t oh2 tjAle] Hl(experiments “with” the
patented invention)& m|sh=A]ol tt si4jofl QlTh, S5]A] o] HiA|
E= 291 So1E Ao thgt Aton)olm, of| o Al A4E Sk
gl B2 02 o] §El= - X(withis ZFE A gH=rh= Zlo] 54do|c} 2% u}

eh, Aol Wy, SeUue thoE AT Bl AFSH: A9t 1 o
942 QY AOR HNHDE, BAK B FUOE S AT AFL A

T AR o 91] 282 A bt

2. 2IMX| E9| "B L= Al o2l &iEE

21) 733 F.2d 858 (Fed. Cir. 1984). Alofe| ESEL7 (7 DR $ SX|US Aoy | fl6t0 EsieuzS
Algst 242 o7t Al ofl 2o HE*OPi Z40| Ot|2f11 THA[SIRICE

22) O\ 2 The Drug Price Competition and Patent Term Restoration Act of 19842t1 HHZ|H, 0]

2 Mokt o|RIE9| 0128 MM Hatch-Waxman ActEtl = 5tH, ZX|QFEIHLUX XA safe

harbor2t = Sttt

23) A Yol M 16), 5168 2HA EIMKI o] E5{2t Eo{UHO| o0 Hst AT MEIKAE,

M7 X1\32(201 2), 546 A2, "Eo{dHol |t 0181 A-HATL| XIRE %EOUI 25t 2]

AXIE S0l 5 o7 YRS |13;H(20ﬂ) 19-20H,
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FH AT sl ®7]ofl= 2004 A o9 4 st S HAsH
o}, W7jofl= ATt o9 A o] 1984 Hl7|o] E35]%¥ (Belgian Patent Act) A28
2A17 (b)(Article 28§1(b) BPA)OI #7= o] Ao, 20044 77w ol A

“with”/“on” 9“8} & (scientific purpose)’ = F7}t== 7|45

o249 = Es{dyg 2ol tigt At AlH(fon”)H ofel, S5HygS 0]-8-3t
A2 el gk At Al ("with”)oll tefA e A-F AJE o] o] &otes
NEFOZMN, B2 T2 THer ARt Atol® o) 0] 48E 4
UA =t ‘et EA(scientific purpose)’ S AL 3517 93t 3§

£ Ynfsk=d], L sfA ol tiek =27t BRSO, s dAtasol 4] 35|

= IeHA] HA 9] AR of e} 7Y AtarolA] o]Fo| A= 2EHA] AL A
A2 F2lo] 23t A+E EFshe A oR 42Xt

291442 20054 O AZEA] At Al ol @]of] iRk wF7g o] ¢ll=dl, 2005
11€o]] A Al ol @](experimental use exception)®} 3752 9%t °1M
(regulatory review exception)7} A9 (b) @ ()& zHz} I 3}k= 9ict 20)
olgh M2 A9x(d)= w52 fIgt o &of et oo HFH o= A2 ?ﬂ‘ﬁ"ﬂ/ﬂ
O] F7gol-8-(fair use)Zt FAFEE 70l () H (D= A& ST BT o9
Tgolth A4 W A9Z= FHES M SlojA] 1Eet ZF ol A =2jEof
& 53 59 A2l BE oot =HES o211 k2 g A9

24) Van Overwalle, Geertrui and Esther Van Zimmeren ‘Reshaping Belgian patent law: the
revision of the research exemption and the introduction of a compulsory license for public
health”, Chizaiken Forum, Vol.64(2006), p.2-3.

25) Trevor Cook, A European Perspective as to the Extent to which Experimental Use, and Certain
Other, Defences to Patent Infringement apply to Differing Types of Research, A Report for the
Intellectual Property Institute, 2006, p.144-146.

26) Article 9 (1) 512l 22 T30l OIXIX| d=Lk:

(a) HlHX == 218 7l S0l HA| A,
(b) ZHO| el a9 R4l tiet XAls 7] fIeh Ml & o7 =8 flof ad=l= &9l §

HHE BE WA S0t 512 E,

) X2 MNZ0]| 25t 2000 122 152 HE W= 2felol| TSt Al 51715 &7

ol
W gy
HI 0F g
\g
o
0
lﬂ_

o
I
=)
]
50)
e
0
ke

(c

(d) 222 =xo= LFY ME,

(e) A2 Clfdol M = Ul H IS = ’Hi M=o S| AL,
() 7IgHez mig 4 gLt = 25| sER0lIM siscl= dEsts 22,

27) Trevor Cook, supra note 25, p.146-148,
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Eo5HollA At = Al A9 = S5 AaAdE ASsAY
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3}

A E= Al B (with)= L AAI7F g A12] & 53] Wrg el AAle sfids)

WS 7He sl stef Able) o] ompxsly] 93t AN, 53] W

g, ol2fgt dA] e 53] B vkt A2 FAMA & 59 A
AE FAskE A o vt {lok 2lMA] & SV AR SEEAE A &

S0 AR ol HelHsl telAl Baolok nhgich ke, W7o
of o] 2AA| B AHEBH WS AT E A o9 T Buis] o
WSalA o o, 7120 AT B AR ool 4 o] s 2)4A) B9
AF8-S B3l 0] o] 4 ijAIs] ofgic

IV. 2|lX 2] 3 A AA

FEluehs 5ol All06=2f208 ol o SaE el dAD, A107=
(FEAIE 2R AA) 9 AIB8ER(T/AAIE 32 A)olA S8dAte
Sjatel @A glo] SEAI O] A EES 1Sk et All06x2]20] ofet
AL =7F VA, S AR B 552 oloe st Wi
AHoz AT Bart e 4-fol FH7E S5dS st st Aol
IA] 73 = 559 oS flste] 53] 2

3 S3de AR sk 2oL, Al

& O 8AE BA = Aol sigsto] Aayagat
RHE A ofEhe WA 2ot 7ol SalErge] Aalo] Badh Wl Al
Sh= Aol §19] HAEAEES BT S5 U] omeb=
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FHglo] Sofde] niujets dAlde] A=, olof W EAdes we &
ATk,

A106221200 gt FA LA AL 7l ARk 1549l 82 st =7
FAe] Aol ofsto] A&sHAl vdA o AARithed 1 54 3 E4
| len, o]z gl AFE flstol AMSEE 2R &9 LARbAQl o
S FHiehks At B mEbA, Earo A= BlaA] &9 o]t wrste]
1072 9 A138=0 23t Al LA doll gtel A Ao e 517

[¢]

1. ZHEAHS HE 2A

1) fELt2t E518 M107x2 ZHAAIE

AOTEA ST AN AL BRT A, F, TR BUA S 33
of ofole 9ste] WRT 4929 BEFYANYIZ BHH 490 B A

EAFo] YORES £33k 4 93o] Sale] Suleta Eee ARt

ol

TRIPS A312(b)ell A BAI A ] a2 =7RIFAE 5 o2 =129 7
FAHY 3o FHoz 1093140% SIS 29E Aettns 44
oFA A Q] AFFAe] %7

] 61_,_0}1] 53l Ao A E= 740:1% T4
S Sk SlorE AU, Bellel, 20014 sk oK Dol
3 FRAQE S WO 8)g350] §5152

Z M9 9 53l 54 0 2 TRIPS &
A7} slelsle 2AS 24T Hde) 2

OFE Ax%o] A9 g A7HEA

28) M107x AMig Mz 2 M=,

29) M107%= A&t M3z,

30) M1O7x M1S M4z,

31) M107= Mgt M55,

32) XIS - Mg "Eoltlee] JHASK Y S5 Moz A9 UNMAl, BAMYSISIX| M20H M1
(2010), 71-72H,
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EAGJRES &Y AR 550k tiet AALAE d8otes e
22X, =] ook M A Eraqict3s
A10721FA35.2] “%%94 o]}
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A Legal Study on the Use of Research Tool Patents

Suk Kyung, Hong

Abstract ‘ ...........................................................................................................................

Since research tool patents could preempt upstream researches
and monopolize downstream researches, concerns that research tool
patents may impede the development of public healthcare industry
occur. This article reviews that the research tool patent can be limited by
the experimental-use exception and the compulsory licensing provision.
The experimental-use exception applies to the research “on” the
patented invention, not the research “using” the patented invention.
Accordingly, the act of using patented research tools does not fall within
the scope of the experimental-use exception. As for a compulsory
license, if necessary in the interests of the public, it requires public
health emergency (Article 107), and unlikely to apply to research tool
patents. In addition, the non-exclusive license (Article 138) is based on
the assumption that the relationship between the inventions is
dependent, and the use of research tools are difficult to be recognized as
the dependent relationship. Under the circumstances, a patent pool has
been suggested as an alternative approach for use of research tool
patents. However, it is doubtful that a patent holder may voluntarily
participate in a patent pool in case that a value of research tool increases
and a patent holder expects to generate revenue through it. Thus, a
clearinghouse is preferable for users to access research tool patents
because it is a good infrastructure for licensing patents flexibly.
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Research tools include a very wide range of inventions such as genetic
sequences, cell lines and assay methods, so it is reasonable to find the
customized solutions according to the features of the inventions.

Keywords ‘ ..........................................................................................................................

research tool, patent pool, experimental use exception, compulsory

license, clearinghouse






