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AHE AASIA g7t 2ech g0l i gdde AUEe 93
HelslolA =AM oR st & el se e =58 AlAE 7
A1 LUHAA 8ol dgke FAh TtA I=Ed ol &gl o
gt ddolr= RuEE oldichz Bl e EQsHE 2 ==20k= =ik
AUEY i SEIES TEQITE Z710= aHIAl tieh A>T o1
2 W SR A EA the Hel7E QIEER] QRQUAIRE AHIA S
Alsk7] QoA SIEROIA RS0 Tieh A&E 5185kl dgfde
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LIBZ - /H2Y 4B Y E=2 5He= 71

U= EAY 2FE FAS] fl6te] #A|(marks)E ARE-RITE g9
ZtaF(Lascaux) B0 187 E4 Ido= BAZF AMSHG) 1 5 35
NH= LFHAE FAIBE] siA 12 ARERIAL, o|YE, T1P|A, =ule}
T eyt SolAE AfTHAIE e flsto] ofe] 5o AN
et

F(trademarks)= FEAH Y] FAeE Zolgiet, ot AFo] 7]UE A
ol thigt SA3 IAE Uehd7] 913 AolA AlREgong A7t

%l

= 7l
ol tfsto] 3241 df= A(marking) L2 5-E 2H& 4= 9t g0y =27
o Y3t 7hsoll thigk 31, HEoluh 7]1ekut Bhd o) 231 5o o e
%09 ‘HME(brand) = FAUKEN)S 2ulstar Egt Yel& A= Alto
burn) ¥ 991 k= oulE 7421 9le} 2 T1e]ste] BE (brand)= g
Aolgh= ou|2 A ‘HHlE W(brand name) &2 ZA5HA H3ih dAAE
of| ] A3 (trademarks)E thAlsto] By} HAlE Holgl= & AL
BIA|TE o] Lol ARl PO EA WA Bol= Akl & =
U BRE e ARt op e} Fatolm| A} 7| goln|R] 52 Ejshe] AR
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F=olde Aol F2 Sl ste] RS 7gske AL gA8kL olE
HHBIAS -7l BAA ™S Me Algshe & dao] At 7ol &
+ a0 A= AE 1l AE-E T Y= 1760 dH o A2k AHE
& Sl Ablo] WAlskaL AE A 7E EEe] Hof, anlAtet ARARAE

1) 2tAT S22 TgA GME = S=22AM 0] 320l= 7|#% 15,0008~13,000H8 147l Aoz
FHE= 27| 7AT| Althe] 4 aZlo| ok

2) Sidney A. Diamond, ‘The Historical Development of Trademarks’, Trademark Rep., Vol.65(1975),
0.265, ¥ brand= =290|0{Z brandro|, brand= 0248t S0{X 7[R ZH=Ct,

3) J. Thomas McCarthy, McCarthy on Trademarks & Unfair Competition, v.1, Thomson Reuters,
2004, §4.18,
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H35517] 9Jsto] Aol &40l tigh HAQl EA5o] WAk, B3 P
AHE(Common Law)dtollA 5747 (unfair competition)d}t 5 H 1]
o
=

(Equity, Law of Equity)7} 202 Wste] Japaor 553t A3
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BT, TYoIAE SRSk AT 19 1 o] T8 FHOR Stof Lgnet 5ol
oAfe] Ao WATbES Am T Il 9% AR WD) 3
Aol 2] Tellel WatE 1A thg AN Weloh §P
W3S A Lok el WAL 93 Asjelde] A W
FHUA G B WA G AT AIAS A Holck, 1
o3 VAL 2 e 2RS Wk gk

)
i
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I $A H AiFoA 9 &
1. SM7Ex|e| &

4,00091 & AFE HE2Aok e, F=, o|HE SollA o] A,
71 o]% A7) 50095, SAI7E Al E= A7l ASAIHEA @)l
715 AlQletaes A Q) o] ARSE 2] ekttt FA1Q) F7]o Bgsh= 104]
717 duh Hxd Hdute] AdE =% 9 274 #FA|(proprietary
marks)S ¢Jst B2 0 2 Aol #(merchants marks)’} A3 E3F A RjQ
et o dAeh Ieol Sl AsEE(production marks)E WEFHTE 144)7]
2 1641719 SA= A BE7|2 AFHLED) SAdlE AEE 40
& F(marks) ARE-Sk= 2ol Lukst L, o]2jet FF9] FAE A2 Al
2AE BASR= AR (production marks)o] 1t Q13E(personal marksh=

NS EAsH7] SIeliA ARE Aoz HA] 59 Y(seal) 5o] T oolTh,

O>~ L o

—

4) Sidney A. Diamond, supra note 2, p.272.
5)1d, p.272.
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9] # (personal marks)Q! 3F9-2 #F(house marks)+= E% A& A58h= 7}
£S5 UeRh sh9-2 E(house marks)= FREE AREEQICE QA AR} A
I AR (printer’ s marks)®= AREE AT AFAREEA ](proprletary
%%94 2R 54517] S8 ARt %5‘] ZEE‘_ dEY #F
A BRAE-S A 257t 1A “gst7] HOH

A Z3ARE - ] F 8 (goodwil)S FAISEL, 1 FAS
Ad 4E qfofol ket Al2AE 27 ffsiAl ARGE QU TR AET} AR
e A& E(production marks)= AE A0 obd Aol &
Algtels A stRl e B ojgfgt FHo T4 A9 =4S e
o Wyl

1266 F=9 A 3N = ARIAEY 2 S DASHE W
(“Statutum de Pistoribus”)& A1 HcES 9 2w 25
A Aol FAROISIT), ¢ ol W= K ARl = 242 F79
ol thoto] EAE AMSSIES o131, 1L - He iR AMIAE &
Ash= bl AREQILEY 11 o] T A AE| digte] B4 AMSSES
St o2 W Afo|zof gt HfAIE SFRIAL ofof fIRIRE Ab= ol A3
o}, floF 22 ARkl thit Al FollAl HHSPE o] X &H o A
CH 10 3 W (ale)tt WEEE (barrels)oll et FA1E A= Ik 1300
| == Ml(Edward )7+ 57\]5}‘3 FolME 99 7 AlsdA=lA
@) 260 Tao] HES AshHA 200 HA H| HeE A=

!
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6)

Olm

IEE A2E EEXIFCR oFgoty, HEE AIBGIH 0IF 07! XIE ML 0l 18Xl =7

g4 2{(antitrust)O |Ct.

7) olofl thaiAl= Daniel McClure, “Trademarks and Unfair Competition: A Critical History of Legal
Thought”, Trademark Rep., Vol.69(1979), p.314 &=,

8) 2l2flo] o] WS TA] Baker must set his owne proper marke upon every loafe of bread that
hee maketh and selleth, to the end that if any bread be faulie in weight, it may bee then
knowne in whom the fault is," 0ICk,

9) Frank |. Schechter, The Historical Foundations of the Law Relating to Trade—marks, The
Lawbook Exchange, Ltd,, 1925, pp.49-50.

10) Id,, p.50 Ofat.

1) 1d, p.50 23 2 & p56 Olst &=,

0
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£ k= 1 AI7E AJYEIQICH ) oje} -2 G1AlE Fate] B ARS-S A A
& SRS 2% FA0 AFoR H R oriE HEs| HOHHO“‘D}
13009t} o] %o FH oAM= e AES Sk A B AFYFollA] ‘/}
7] AARIEE 1641710 Zpaet GaollAle gelEdol oAl Al
Aste s spgleh, FAlol AEE SR oF 42 AR
Tk ofuet FAH F(goodwill)= oH=
AHR7E 2003 A0 RS SRR ok, ThE SHHO R AT ES
AL et A5 AHetE R sk AEsE(production marks)9] A& 7t
7HAEE E3 e AN G AR EA FAS BEsl] flste] AR
O ARGEE Zlo] ofd FERt A skl AHsty| flsto] ®iof ot 4f
Aol ofsto] ARE-E U &3 (police mark)?] 4 7HT,

1o

1941710 Eo1e}F Ao o] A= 7] A2, 1590 tiE 16109
o Atolol] F=rolA] 220} A o] HarEar AR AlA 222 4
9] A2 ZEfAofA A EQIT 1803 49 20 ZeFAOA 167 23
o2 o]FoA AA x| AE AEHQ Factory, Manufacture and
Workplace Act'®7} A= 2t ¢ HE el QA (seal) S #1712 AAH
S} passing off5 &AL O|F $IHtel= 7 -oll= FARA S 18094

12) Statute of 28 Edw. | c. 20: Statutes of the Realm, |, 410-1.

13) the Factory, Manufacture and Workplace Act of April 20, 1803(20Z = 222 32 4 g0, &
FO= X[,
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of| 24 Factory, Manufacture and Workplace ActS A5l AR E 2
A} o] BB E =R Sk 181093} 1824d0] the Criminal Acts of
1810 and 18247} AP =|QIe}, 18109 W2 14270 24, 18]1L 18244 W
4337]) ZEL & FAE I T2 A 42 SRR ARSSHAY Al &
HE S 7|H 0 & ARGl 7ol ARSI 1857 AlA H 22
ARGEFOE 7|22 3= “the Manufacture and Goods Mark Act” 7} A

o
A=t 18574 W o|A7bA TPt AgFe YRS SH3L 1857
T AEHS HEAGOIT AR T SEFAS Aok, S5E
B A Ao E TGk ¢ 12 S4o] e 19
Lo

A 9] Aol FAFo} AJuistar Ak 10 whaba] U2 ARsmof
Fulgolu o 2upY w7k 3] o B=E kel 18744
oo mol Hzo| AEMoR QIAE- 18744 119 302 AER DY
(Gesetz iiber den Markenschutz)!”S A 43to] AY57]1 % (Handels
Register)o]l I3t S2A =0} AAA LS EAFCE® 18740 AHHSH A%
o[ M7IA] AR sl thate] obtel AaupAQl AR o] EASHA| ¢kSitt, &
EHYLZA] passing offL} 374749 (unfair competition)E 1 5kH%
okokrh, 1874¥ AEHETH L AT 52302 feste] 52547 o4 AR

= HE5HA] ¢St At S50l eiATt HoEQlo B E 4F3Eo] AARg-o
U goodwill®] AT 2= ARE BERES = 9I9ITH ) volr} Aeje] 4
ARG tjste] opt Ha] 7k QI =R ekgprt 20

—

14) An Qinghu, “Well-Known Marks & China's System of Well-Known Mark Protection”,
Trademark Rep,, V0l.95(2005), p.7086.

15) Friedrich—KarlBeier, “‘Basic Features of Anglo—American, French and German Trademark Law’,
IIC, 1975, p.296.

16) Id., p.299.

17) RGBI, 1874, S. 143 ff., im Folgenden MSchG, in Kraft ab dem 1, Mai 1875,

18) =U9| 18744 HEESHO| tAFOE FoIRUCt= 762t FAAFCIE Fatith= ozt QCt A
A=CE FoIRChe Aolle 2T, "SUMEHC ASY/X2MEAES & REE
THAT XI3H(1999), XIXAHAHES| 96T, —‘?—A\:.M?OE FoliCt= tisll= #E
BEE 2002, pl2. 18744 SUNHESH M3Ee= MESS0| HEE 2+ U= 73—?—
B2 MRS Fotr UUCHD TEEICE

19) Friedrich—KarlBeier, supra note 15, p.299,
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18944 59 129 AAAIEE GAoF AZHEAH S (Gesetz zum Schutz
der Warenbezeichungen)S A4 EUA|=hH Y (Reichsgericht)2)-S
=Y AU JReF] ANt xS Folstal, *}E/\}%‘% [t
AL ofetal ATt AR EA HIHE| Qe = ARGE o]ejo A
O] ARE-OJAfLY 55 Fof] AFEALGo] QE|R] Rt 22 E}E}H AEE =R
SFaL ARSEA] b= 797 Woke E P 3 EqE ARG Af3EO| AL Lot
goodwille] &= }ltkal shef 2t AME-5HA| TEARE Moliste At
E|Qlet f19F 22 HYY Hes B2 B AN Ho] k= 19009
=Y WY 1907 AR AR o] A H o], 200 | of AAA
shE ATt 19194 S YA =t H Y (Reichsgericht)S A3
WA dRZA SE4FEHY 5”*}5 ‘jx”“g ”H7} % —’F 31% Wk oy

ol
It
H

rEJ

S
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T
Fokz
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=

11%
o
u)
QL

= cl

£0)o] ALY Hxé%xguo}x]l]ﬂﬂjg o] T A
=olo] 4Ja o] The fE=7to] ul3ol
o AR A
B AT Saistel 2

A le ¥ = rlo

W §3o] Ay 2
%mﬂ°7ﬁﬁﬂ‘qulﬁ o] AR o) s, ol i
A,

20) Apollinarisbrunnen, 3 RGZ 67 (1880).

21) 1879EH2E] 1945 Afojof =Y 2to|ZX[5(0] AT SUx|TH,

22) 69 RGZ 376 (1908), Friedrich—KarlBeier, supra note 15, 2t 550A xHol,

23) 97 RGZ 90 ff., 93 — Pecho/Pecose, Friedrich—KarlBeier, supra note 15, 23 5801l I,



L GFAAY AR AAS FHAAY ol 92
1. X 712

G A=Y P ol 723t AR
A= &dful 4 (damages)olal, FFH o 7|23 A
(injunction)o|th, F=+ /\VO‘E%OE—‘H(passing off) S A 7
Aote] anv|Rto] tigh AV]E S AMEALS S84 (law of
unfair competition)% AR, Sof] g 712510 At E
T8 A IRl

A o] 270l OE AR AlsEQ AA H(passing off goods of
one producer as those of another)’3}o] &H|AE 291 &5 sl =
) zbo] digt AUEA B! “palming off 2H 2 Q1A5HAS 29 A1
AFgApe] A et Fel Q1gskA estek, et A% Aol et AR
Ako] Hel= AHERET ofu et ] A A A= QIFEA =it

2. 7{HZ AN 7| T

qolA] Aol Bato] Balol /|5E Hxo| welE Lelnl AL B

24) paiming off?| Fol= SY=X| 21 CisiLt 2 Z2 20|2A Xjilel AE2 ERIo] A&l A
e sk= dE 2olsi] % Reddaway v. Banha ARA0IA ‘nobody has any right to represent
his goods as the goods of somebody else -+ "2t st (Reddaway v. Banha AC 199, 13 RPC
21, 20 [1896)), Perry v. Truefitt AFZA0A= A man is not to sell his goods under the pretence
that they are the goods of another man'2t1l 5t04 EfelQ] AEQI ZixXE Xthlo] AES st 4
= glot SttHPerry v, Truefitt, 6 Beav. 66, 49 ER 749 (1842)). =7[0l= pass off 2t= EHE At

SotRLPerry v. Truefitt, 6 Beav. 66, 49 ER 749 (1842)) £0{ passing off2 HZAGH AEatRA
C}, “palming off &= AtESiCE

25) Arthur R, Miller & Michael H. Davis, Intellectual Property: Patent Trademarks, and Copyright in
a Nutshell 3rd Ed. West. 2000, p.156.

26) Southern v, How ARAS EAQIZ0 ISt A2 A, TEoict O HZAE=E 1500, 16161,
16183 L= 1619H0= AgEV|< Sk HH2A £|ZR0| Mt Tzt ofE TR0 theiAMe

2514 S5t =30| 2ot ZlZ0f 1584H9] Sandfort' s Case 2k F&GHs a7t Uk Keith
M. Stolte, “How Early Did Anglo—American Trademark Law Begin? An Answer to Schechter's
Conundrum’, Fordham [P, MEDIA & ENT. L. J Vol.8(1998), p.505, 0lof S=x5ts 22U = 2t
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A 9 z7F A% Southern v. How AFA27) @Aolgta 37| % 3},
Southern v, How AFATHA A A& (precedent)2 AF4¥ 1584W9] J.G. v.
Samford AFA)o)gtalie iy, of - |7} 2| 20| AFAQIA] o disA &= B
=o] At

J.G. v. Samford AFA& 1 FAHclothier) ! Y7} AFA1] 2] Eof| tfj5}o]
W2 PAS Ao, A4le] Aol A4l 4 (mark)S AHESH] AlRFSHA
U 9a7h uao) e fare] AEQl AR Y sto] i) A FARt
F(mark)e HIL0] AfFol F2F wafjsto] &AL 7|gskAl, AR H
(the Court of Common Pleag)oll ¥il7} &5 A|7|gk Ao|qith, 2evf 1 &
Alofl= BRRlo] FURE Aol TUR RS ANt e AAIEARE AL
430 =4o] QIFEA ke n® Ao A= QP EA] T dEA
ALt

a8t J.G. v. Samford AP 71 W-g-o] mif- E8Esith Southern v,
How AFAE &7Vt Popham’ s report®] J.G. v. Samford AFA W82 t}E
A report)oll 2JafjA ZRIEA] ¢F=t}. J.G. v. Samford A2 Southern
v, How A& 27138t 5709 #1304l Popham' s reportito] ¢1gakaL
AL, U R] | 329of ©J3}A] Popham’ s report W-8-2] AEA4o] FHE A
T oo dF S Au= ShA o AAolr, 3 A of AL
SA7F ofd e} s A= (clothier) o] axH|A7F A7 = QIR AW R &85 A7)

&2, g mEHolMe MEESHalol HMol| wEt Ak = %@IEQH THetEe R0l oF", A
XHAH&J H285(2009), 79H 05t &=x, MHEH 2510 1Moz AAWK|= James L. Hopkins, Law
of Unfair Trade, 1997 reprinted ed., Callaghan and Company, 19000l M= Southern v, How ARA
2 1590 HAE Aoz dAgstn QUCk Id. 6. B2 SIAHS0] Hopkinse| 2812 QIZst0] £|=0| 4
HAFAL Southern v. How At40|2f sk QICH ofole £8io=2 SmE Thl= Southern v. How
AtZA0] of7tE Sttt E2 Southern v. How Afzie] B2o=z AZE AZi0] Qleo2 1 At
(Sandforth's Case)0| Z|Z9| Had 4~ lct,

27) Southern v. How, 2 Popham, 144 (1618), 79 Eng. Rep. 1244 (KB. 1907).

28) 0] M7t JG. v. Samford AlZA(Sandforth’'s Case)2 2 24X QUL 2 A4 Hstst HAS
Xl 2oLt JG. v. Samford Alziez HHEC CHE SHHO 2= Sandford s case® HHE7 =
ESH 1 TZ0| O|R0E! =T} 1568, A XA 22:(1580')0 Lt 335(1590'—5) C’J%Hﬂ
& 5t S5

29) (1659) Bridg. J. 125, 123 Eng. Rep. 1248 (CP.):. (1659) Cro. Jac. 468, 79 Eng. Rep. 400 (KB
(1676) 2 Rolle 5, 81 Eng. Rep. 621 (KB) % (1676) 2 Rolle 26 (KB, 81 Eng. Rep. 635.
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gt Zlog odgsiar, o] A7k AFE AT sh= TR E Q30 1
slo] Frank Schechter®t 22 8HAl= J.G. v. Samford AP | %2] A
24 7R E QAABHA] ¢Eal Southern v. How AHAS %9 a2
A @1k Qlek 3N J.G. v, Samford AFAo] of7] 717 E3HAIEE o] A5}
= A #k ofYe} J.G. v. Samford AF1S A3k Q= Southern v. How
AAE g 712 B2 A 0] 2Ath, Southern v. How APAo] 250
e 57 HE el A A BEUEE YX|5HA] Pert 32)

of YA AUEA 7]%5‘0-?4§ 15 Sl g7 A - 7] flsiAE F 7t
A a7do] Fashy| 5‘}‘/}% % of thet @ (warranty)7l QlofoF skal th&
Sl S TARRY Zhol| AlEH(trust) WAl fTalatolol] &5 A|716kA € ¥

i)

fl

A=l A (privity)7F ‘2101 of Jth, wEbA e skt Avtezs
T aFdllo] AT 4 URlE AR Helrt,

A AR HYlo] obd FER YA 17429 FH (equity)= AU
249 A9 243 Blanchard v, Hill AFA #Z0] o]foj% 1, 1 —gﬂr
HE 3590 A Fof Aol izt AWE HeY(Common Law Court)2]
HEl o] Anks o2 ma o walrt AR tiak Palol o] Aol &
T ge] AUE HYL Argol gt EHALE AT AlREH
t}, 1777 Carbrier v. Anderson AFAIA HHZ HYA(the Court of King' s
Bench)®] Lord3?) Mansfieldi= €2]% 3A|%(Statute of William o] 2]3]

rﬂ

30) Southern v. How, Cro. Jac. 468, 79 Eng. Rep. 400.
Pleas: a clothier of Gloucestershire sold very good cloth, so that in London if they saw any
cloth of his mark they would buy it without searching thereof; and another who made ill cloth
put his mark upon it without his [the senior user’ s] privity: and an action upon the case was
brought by him who bought the cloth, for this deceit; and adjudged maintainable.
(1659) Cro. Jac. at 471, 79 Eng. Rep. at 402. (Keith M. Stolte, supra note 26, 2= 310A xHe!
2).

31) Frank | Schechter, supra note 9, pp.8—9. Schechter = #z2|Xoz 7PiI%E Iefl= 182439
Sykes v. Sykes, 107 Eng. Rep. 834 (King's Bench 1824) Atzd0j2tz $tck 1 2| Hopkins= J.G.
v. Samford AtAS| ZIHE 2Olst QICt James L. Hopkins, supra note 26 .2,

32) Southern v. How AtZ1e] LEES T E0ICH 284 CH2n, S5 AZE Mefoll theiAd= 24 TrefEiot
Cf CH2 LH8OR (0] QUCtar Sitf

33) House of Lordse ¥= ChE@lo| ofgks sict
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ApAlo] BhE Ao Ya1e] o] F(Carbrier)S ARERE 3] 110 A] 100355 Y
st 34
Singleton v. Boulton AFA3%)0| A4 Lord Mansfield= o117} 91
o] Az oFSE Widt Afolle AP|(fraud) & Yoz 3 25 A7|E &
A= AS 1A Lord Mansfields= “if the defendant had sold a
medicine of his own under the plaintiff' s name or mark, there would be
fraud for which an action would lie(¥FQ #3117} 9119] o] Fojuf AEE A}
&sto] 9a19] oS sttt A= QIR ads AV o Ah." 2
AT, oYt Lord Mansfield= 3 a17p ¢F&9] g zte] o] & ("Dr.
Johnson' s Yellow Ointment”) 2.2 gt Aof thste] wja17F Y g 7|9t
(defraud)stith= 571 Ikl sPHA Li1o] F4-5 71283, o] AP
izt 919) 4o diste] 45 A7 = = AAA HE 7HAA Z5H
7] whizoll Bavt g EF4S ARk Aol diske] AR e 72
g 2= glojrka o|gjEct 38 gjuksh, W a7b ARESE EAH(“Dr. Johnson' s
Yellow Ointment”)TFO. 2% passing off7F AHS = §IS17] wj&o|tt, oF&
o] e WAFe] o] FZ AR A2 ARt oAU 7]&g Aol H 4 U
3L, 3 Singleton 3T 7ol thste] HHE 2EA] 23 A o= HzhET
ok 9] ARl A Lord Mansfield7} A7] (fraud) 2 {19t &5 #7184~ )
Tl AEstsiletl ol AHE HollA] A gof thieh A=4<l g=F U
e Zojet & 4= Qi

1824 Sykes v. Sykes ARSI A AR EHYE Q1Asto] A EALC

AN

He s 2 A5 o] AMd Hils AHAEERE 22 H7HE W
2419 ZFdl(gun belt)@} 3FF%(powder flasks)oll “Sykes Patent”2tal 3EA|

st varh F80] HoAls ARl A2 O R 2 BAIS SRt

34) Frank |, Schechter, supra note 9, p.137 &=,

35) Singleton v. Boulton, (1783) 3 Doug. 293, 99 Eng Rep. 661.

36) Lord Mansfield= “The only other ground on which the action could be maintained was that of
property in the plaintiff, which was not pretended, there being no patent, nor any letters of
administration.” k11 TEARKCE

37) Sykes v. Sykes, (King's Bench 1824) 107 Eng. Rep. 834,



= 2
Aol Tt BAE BAE Aol AAlo] Azdt AHES )
A3 AE AHY S 7GE] $I5 O GRS Beks|S
T, WY A% AR 24 gt ofd] ¥17} Fasigle
o), 3 PSS 137} AEE AR da glone WAl s
& A Q1go] ARtk Z43keitt, Abbott K= 137 Ao AE
o= gifak AL ohAuk A} Axd AHE AN 5)7] S8 AAlo] A
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38) Blofeld v. Payne, (1833) B & Ad 410,
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Blanchard v. Hil
ol 27201055 HojErhdd &
&0l oJsto] “Great Mogul”oleh= FAIE ARESH=T, 9]al7) o] 5 2§
Sk ARl B AR A Lord Hardwickes= “[I] knew no instance of
restraining one trader from making use of the same mark with
another(W== 3 AFgro] thE Abgo] ARgSh= et -2 RS AREsh= A
S AT 5 s ASE LR Boeh). AL atoftd) AFmAlgALe] A gat
off tiate] P ol FA HEE AAEHA] kot oieh, BEARS 24t
Lord Hardwicke 2 AR o] oJsto] ghgis @7} opufz} o] Fofgh
S5l ol o] ol A A T =421 Hert I ER] o

ke A4S xS EeF Lord Hardwickes 1317} A44l9] A5¢k 4

ofl
&
W
~ [E
by J
=
o
i)
My
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o
o,
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o
HT
S
O~
S
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lo
-0,

30) Of Al7[oll AHHZ HED FEHHE| A SHPAC| H|QIEel of FRI0] UCH MZHECE

40) Motley v. Downham, (1837) 40 E. R 824, Lord Cottenham “The Court, When it interferes in
cases of this sort, is exercising a jurisdiction over legal rights; and although sometimes, in a
very strong case, it interferes, in the first instance, by injunction, yet, in a general way, it puts
the party upon asserting his right by trying it in an action at law. If it does not do that, it
permits the plaintiff, not withstanding the suit in equity, to bring an action. In both cases, the
court is only acting in aid of, and is only ancillary to, the legal right.” 2t 1Z5t0d, -0
THlE BAMUS TABHL QU

41) Mark P. McKenna, ‘The Normative Foundations of Trademark Law’, Notre Dame L. Rev. \Vol.
82(2013), pp.1856—7.

42) Blanchard v. Hill, (1742) 2 Atk 484, 26 ER 692,

43) Blanchard v. HillAf42] XtMISH AKEE2, Norma Dawson, ‘English Trade Mark Law in the
Eighteenth Century: Blanchard v Hill Revisited — Another ‘Case of Monopolies 7", J Legal
History. \ol.24(2007), p.111 0|5,

44) Blanchard v. Hil, (1742) 2 Atk 484, 26 ER 692 .
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k. o] ApdolA] P MY FReke] dae] A4S AR TlatofA| o
o[ TLBlet = ARESHA| ok E a4

Knott v. Morgan AFA48)o] A Lord Langdale&
Conveyance Company & HH5lo] gt Au|AE 2|33t 9304 4|
B A

ro
o
y
o
=
o
s
[oN
o
)

olggt A=4 k2 W S|4 WARE vepdt) Ao dut
[23}7} 2A4)% 18384W Millington v. Fox AFA49e)4 Lord Cottenham-<

A" & (perpetual injunction)= 1AsH= 9 §lo]
A 7318] 7oAl Fa giokar shqlet, Tare] 7oAzt e givkar g
o= T a7t ajd ARE AlE ARSI 3% (the public) 2119 7]
YL Z Qleto] A& 02 ElE & Zlo] Hulahy] wizo| ATk & AR ollAl

S~

O
1
)
o
2
=
=
o
-

g X
El-l

A7} ARAZE hHA “CROWLEY, CROWLEY MILLINGTON ¥ I, H”
= ARE ARSI, FAAI RS T E st 91 S 3AS ARl
o] A|Eol| AMg-3IITH Yt FHE AR FAYHLS H ekt o Y

o 4L “faggot(LH T &, 17] F W olehe Ojulx ojsfElm o o]4F
o] opetm st WU wne] 2 ifHsn 31 7ot
7t gk B9 eo] egEcka BAIstoTt £ A el ofiA

AFIE R]
= HeliRke] F=EAQ) atel] FA L] My 1 Aol AFE = A

st
)

Ed(priviege)2Z 0lsliok= ZR0l= Lord HardwickeO| HiEHSES EQISH 07

46) James L. Hopkins, supra note 26, p.2.

47) Lionel Bently, ‘From communication to thing: historical aspects of the conceptualisation of
trade marks as property’, Trademark Law and Theory ed, by Graeme B, Dinwoodie and
Mark D. Janis, Trademark Law and Theory: A Handbook of Contemporary Research, Edward
Elgar Publishing, 2009, p.9.

48) Knott v. Morgan, (1836) 2 Keen 213,

49)Millington v. Fox, (1838) 3 Mylne & Cr. 338.
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o £gol Helet, thik, & wo] wgshl ARUS ANAOR ol 2
o ot} et GlERhE FAHES QA ok A&A9 |gRs)
25 FZ(the publioe HEHoF B7] WROIX] AEHE S5 YA
2 Q14 Zlo] ohj7] ujo|th50) 2 ghzlo] s A Eo R FHYe
7h Aol ojsto] Baalolm AW WeolA $loh 2 Uo] Shlwlof

of gtk EA|Ho] A H = Qict 51

1o 22 P ]9 Wk & Agto] E AL AHAHA He|m o] M)
= AAIA Y 55 WA= X5kt 184299 Perry v. Truefitt AH]
2o A Aol o] 5o tigt AEAEARY] Hele FlEIT § AbdelA
Lord Langdale2 “It does not seem to me that a man can acquire
property merely in a name or mark(AFgo] o]go|uy A o] AAHES FHE
St AR Holx| oh=th)." 2fal shof AFE0] wAolu o]Fef thisto] ofFdl
A E AR oitt Tgu o] TA A Lord Langdales SAHH S
o145}t Croft v. Day APA®3)o)4] Lord LangdaleS Day9] G-l 4 8#17}
Day®] 2717} “Day and Martin” o|2k= 340 2 L5k dhfjsh= A& &
Akt ol FAYHE QA TAE A& AR} 7ol it 11

o]9]o| %= Franks v Weaver Ab%9)1} Holloway v. Holloway AFA56)]A]

Qlgst

50) AHIXIE 7|[LNHEZLE BSo7| Lol LIl AHIX ot AEEXI0lA SKIHEH
= A2 AHIXIE S8XMC2 BSs| fI8h HAI5iTHlegal fiction)2fie Bt

51) Lionel Bently, supra note 47, p.14.

52) Perry v. Truefitt, (1842) 6 Beav. 66, 49 ER 749,

53) Croft v. Day, (Ch,, 1843) 7 beav. 84; 49 Eng. Rep. 994.

54) 1d., 996.
[Tlhe principal, in these cases, is -+ that no man has a right to dress himself in colours, or
adopt and bear symbols, to which he has no peculiar or exclusive right, and thereby
personate another person, for the purpose of inducing the public to suppose either that he is
that other person, or that he is connected with and selling the manufacture of such other
person, while he is really seling his own. It is perfectly manifest, that to do these things is to
commit a fraud, and a very gross fraud.

55) Franks v Weaver, (1847) 10 Beav 297,

56) Holloway v. Holloway, (1850) 13 Beav 209.

i
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Lord Langdale2 A4 &< <l

o]} Zhe W3} Lol A g
2 Hes A7) UERET ]Eﬁi} 3E AU Q1A Hal= AR Hol|A
FREANE A7IZ Qs At ok Aolsinh ot FEH S Tl H

AAslo B e A Aol et SR8 E-S 71 GYAY AZIQAE At
Helo= gt Zlo] ofy i},
1863¢-> 2 7] &7]14¢] #ES Foto] FHH Aol ot i i
o] g&ts] AHH dllzkar & 4= Qltt. 18639 Leather Cloth Co. v. American
Leather Cloth Co, AP0 A Lord Westbury= FEH 9 FAHHLE A}
715 7122 3 ZAo] ohyzt AAHEE B o= 3 Aoghs A WS 5kl
t}, o]e} 2o A= A7) Y=rt fldeke SAE-S 2143 Millington v.
Fox Abd BATE LHEE= Zo|9l), Millington v. Fox Abd BAL #AH=Z
A= H}F’P Sto] AP719 w7t QlEjete A|&A Q] AdE 8o ofsto] 3%
o 7|t A WABH| lete] SAW B = AT Aol A, 1863l
TAH Leather Cloth Co. v. American Leather Cloth Co, AFAT} ofgfjof| A
B Edelsten v Edelsten AR50 A= AFER-Gof &J5to] F500] 7|Yds}
= A5 W8] flgk Ao] ot A4S b AME-S flote] FAIEH =
AoHA H Aot thA] Wl ARE T O H4L 35S 7|WOoRTH Y
5t7] 915k Aol of el AFEAREARS] A3t et A4l HeE H3s= A
o= WHaksHA it AR Hzlo] opd FH 7] 52w QYA
o] Tges] Y=L ATk T 4= S}, o]= 1863d 0l A% Edelsten
v Edelsten AH159)-& sizIch 91 AbdellA Lord Westbury+ % %3
Holl ot A Ho= A HoskalA} sk Zo|BgE wa1d] 7o e
AAE Alx wfskel=d, 1852
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57) Leather Cloth Co. v. American Leather Cloth Co,, (1863) 4 De G.J. & S. 137, 141, 46 Eng. Rep.
868 (Ch).

58) Edelsten v Edelsten, (1863) 1 De G J & S 185,

59) Id.
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GRE 22 A9 407 ARSI, “Anchor Brand Wire” 2kl &3 %t
1= ZPALS] HARS “Anchor Brand Wire” 2 #jistich e SA3

of daARe BFstaiY), vt o] AEE Nl Bo)x, Al
o mg} Ao TS 44 18T 4 9ok £33 Lord Westbury
L owash Aue] By 2o BHS A A AN Faleka mAss
o, ol AWE WANA AU TAZ AP AeAH Aul /]S
275 A0} o2 Flolch, FHUA] AL JEA BAG AES 3}
AAMES WEIShE Wl QLom, 1 et 1) BAle] QXS BES
7, BN Q5T 5 ek Welsh 2BYEA =t

FEo] 5 that /1% FAA717) Sk Aol ohet HEBS B4

do 2 9lAslo] FAHHS A A2 1863W 2] Hall v. Barrows
AP60 o) A = Lebdth Hall v. Barrows AP ol A= Z3Hpartnership) 27|
7F dukol Abgo® SfamA wol I AR A &S Y A] ] 23]
Aokt L U Al A7 AptezA A=A wAI7E H A,
Lord Westbury= FAo|L Ao o3t vljelAlQl HE= Q1A E R oLx]u} E
et AlFolut Aol AR E= oIu Aol tistol= wiekAQl Mzt Q)
T, 1 el Bek Aol et ki,

Ui s Aoz o145k 9ol L /M7 EA7E Halswt o
£ A o= s dsts Alert e, 11 % FRis e g QlAle=
HAol Bl 187899 Levy v. Walker AFASNOI A A& E|o] B Yol

9] AR E 5= Axv|Rbo]| tiRh 7| ofu el AFRAREARS] Ab3Rol| tiek AfAF
Fof| A 7| zetcH= HE B3| 5k H it 62)

60) Hall v. Barrows, (1863) 4 De GJ. & S. 150, 46 Eng. Rep. 873 (Ch.).

61) Levy v. Walker, (1878) 10 Ch.D. 436, ("2&2 EfRI0f 2[5t HIZLIAS| 7N Flo22E] sl A
2Lt FHO ARKIE BSoP| fIet SMOZ0 7HISIT Mlajo| @8lct= AS EXIakr| fIsh Ao
ZHIGIX] QEELET) (The court interferes solely for the purpose of protecting the owner of a
trade or business from a fraudulent invasion of that business by someone else. It does not
interfere to prevent the world outside from being misled into anything.”).

62) Mark P, McKenna, supra note 41, p.1855,
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4. 7\HZo} AFHI| Q| =aiet x|

Ejole] AR E-L A eAl 1 AT ARl iEt 2R (torte) R R
AR AT 5 YoIA ATALEA ] it ArzALe] FAI7 A5
A3, ol2fat AmAare] TAE FHULOIE 1 G vATL 3 4= A,
22 27]ol Anzel gl ZUET, Perry v, Truefitt AFACIAE
A Ho] HARA, 1 o|F FA W] g A% B W =
WSS QA3 4 QA Bt AulolA: olefat GAE AIES Edte] 4
2 el st B Eo] AgEo] AP FHA R Ao Ay
7] A#stgict

= AFRAREAR 428
Aol A 7FeRt Zo|Ath. FBAFY] aAEEol o3t A= AAREAL] Hiet
ANRAZL FAZL BEF-E%E olF= AT 2 4 AL, webA, A Aw
gk vfe} o], AR Al tisto] H2A QI Aol i}, 125}
2 A8 E o QA & o B HoE 4= Ui

U=z w4y JEud-S Fasto] glo] Al (precedent) EA]
o o IAR Aol izt AIE AAS|= R

t}.63) of| A, 18439 9] Croft v. Day AP o)A Lord LangdaleS SA4 %
o] AT AE FFo) tigt 7| (passing off)oll FAUth & 35S 71YPY=
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63) Id., p.1856.
64)Croft v, Day, Ch,(1843) 7 beav. 84: 49 Eng. Rep. 994, (L] sl LAHZ2 23 5201Af Ql2g]
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65) Mark P. McKenna, supra note 41, pp.1856-7.

66) 1d, p.1857.

67) Zhofioll et FEHR0| aXcH AhERo= Tets diAlet ZiQIX| ofL|H 352 tiet 7|4E 27
2 s dAret Zi"ixloﬂ thotod CHE 746HS0| E&Xifeich \d, p.1857; Bone, Robert G, “Hunting
Goodwill: A History of the Concept of Goodwill in Trademark Law’, Boston Univ, L. Rev. Vol.

86(2005), pp.561-2.
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1. 7{HZ Han FTEE A

B AHRL} F ‘%ﬂﬂg 85t AR Hdolut FHHY At
ST FAEES & ¢ e HEE IHS sHlth 18544 the
Common Law Procedure Act 185468)7} A A =]o] AW Z o] A& A
g Wk of e} LA FAEH = Sk Aol 3-8% 9l Eet ohy 2} 1858
o the Chancery Amendment Act 1858597} A& =|o] FF o] #HHZA
TAH2] o] H S ISt A 31-8EA ek oA Az ¥
1} o] Y22 ARp7E SR Yzlo] oy} shte] Mz o= QI E A
B9}, ol A=} 2o FHA| HgFo| wet 18739 the Supreme
Court of Judicature Act 1873797} A G = ek, o] ¥ol whe} FHHLL 3
skl AHZ MU} F551o] the High Court of JusticeS AH3}IT), o]
Al B o] A= Hdn FHr o] XA Q R o wpeh e E B4
S A= A%ar, A=t FERe)s shuhe] e AAstelA W sHA &

SRR 25101 1852, 1854 L 1860%H0| MHZQICH 1 & 185412 HHZ Ho| =X]

HHS QIFE 4+ A== Sflct

69) £ W2 SmHR0| EF 0[t(specific performance)S THXIGIH STHIAS HotHLE = FI15104
= S Hol= AS 51251 Terence Ingman, The English Legal Process, 13th ed.
Oxford, 2010, p.336.

70) “Judicature Act 1873" 2= $iCh 2 B2 F=2o| HANAS MHICH 2 Holl 2/5tK the Court
of Chancery, the Court of Queen's Bench(@Al0l &= &0l XY &<, the Court of King's
BenchZ &%), the Court of Common Pleas, the Court of Exchequer, the High Court of
Admiralty, the Court of Probate, the Court of Divorce and Matrimonial CausesS AHEHSI the

High Court of Justice?t the Court of Appeal2 4= the Supreme Court of Judicature A&5HA|
Ik
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Merchandise Marks Act) Zilxédil, 1875%01]% A= wek Ara

(the Trade Mark Registration Act)& A8ttt 18870l 2]=rollA] =

FEE HEste] Gt oA TiEE A wAI5H] flske] 1887d A&

H(the Merchandise Marks Act 1887 of England)& A 3ch ®3 1905
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71) Schechter, supra note 9, p.141.
72) Lionel Bently, supra note 47, p19 2= 68 &=,
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18754 g=to] A|A3E ALES-=H(Trade Marks Registration Act) AF
7} “special and distinctive” 3t 7-9-oll9F 552 3-8tk Lefut o3k

2 1883% “a fancy word or words not in common use’ 3+ 7Z-9-of|7k A
S8 8 4 =S WY, ER A ASS Bolo] AEe g HET
Soflut A4 Al g FET = AU AR E ¢ Y= BHET AT
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Aoz Qlsto] AEAH7 B SAIHA AFEE Aabg o2 st
Al ey, o] AEAREAR] AR sl ¥ele] AR digr 4]
Aol stz s wste AoR whebEch ™ Ajikdo] FAA A Ja-2
AR RS Skl I AlA S ﬁxilz*‘xli SRS =t ol A= At
AEES Foto] ke A2 7HE SAMAFE 9= s =3l
V=] FEAEE AHGGGAIH Y AAHE ST = ole HE A2 W

et oleft 4RARS| Wk 4 ¥l o] AA olRoisls el A1e
o AR EAE7] ooz AFH BE ofuels 24F EAIS] $15
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Formation of Trademark Law of Common Law:
Experience in England

Jongkhab Na

Abstract ‘ ...........................................................................................................................

In this article, I study a historical development of common law
trademark. In England, the trademark law had developed under both the
common law and the equity. Because both system, the common law and
the equity, were developed, the trademark history of England is very
unique. At the beginning of the trademark case law history, common
law trademark was strictly differentiated from the trademark law of the
equity. The common law remedy for passing off is damages and the
equity remedy for passing off is an injunction. A plaintiff, who wants to
have both remedies, must bring a suit to the common law court and a

suit to the equity court.

After the Industrial Revolution, a concept of new property of
trademark was gradually introduced. Under common law trademark,
English common law courts focused on consumer deception in passing
off suits. However, the common law trademark was not focused on
providing a right to a consumer anymore. Rather a trademark owner,
not a consumer, began to have a property right to a trademark.
Gradually intention to deceit a consumer was not required to success in
a trademark infringement suit. Meanwhile in an equity suit, the court
gradually permitted an injunction to trademark infringement.

During the 1840’s, some signs of the integration between the
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common law and the equity began to show. Later the common law court
began to allow an injunction to the trademark infringement suit which
was an original remedy of the equity court. Then, the equity court also
rewarded the damages to trademark infringement. Finally, the British
Parliament enacted an act to merge the common law court and the
equity court. This concept of property on trademark influenced an
English colony, the United States of America. The Korean concept of
property on trademark might be influenced by the U.S. trademark law.
At this point, the reason we have to exam the English history of

trademark exists.

Keywords ‘ ..........................................................................................................................

trademark law, common law, equity, unfair competition, England,

history






