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£33+ FRAND(Fair, reasonable and non—discriminatory) 27402 £+
RAND(Reasonable and non—discriminatory) 2741022 glo] XA &= of:
(commitment)o] o]Fo]A|= Zlo] Yzlojtt, FF0 AAA 7= = 22
AR AL ohfel, E27|4S ol st olarte] Bz AYEE A

1) NSSLXREER 2012, 8, 24, M1 201171839552 THA,

2) FRAND (Fair, reasonable and non—discriminatory) =71 & fair 271 & reasonable 271 0f =&t
A7 =5t 0] Hi2 RAND' (Reasonable and non—discriminatory) 27121 vt 0] 20As 22/ &
H(OfI7ACH, MSSUREIHY, 2012, 8, 24, M1 201171839552 HZ S)0lM HE5l2 = FRAND
B0I1§ BExo= )\foomi St iRt Ol= ©elel B2el QIZ0|L =2|XUiky HRsh Zol=
RAND E0iE AtBdle Yoz olelxoz =E(EMA)sict 1M, 2014, 3. 27HEl APPI 214
(AIPPI, Report: Availability of injunctive relief for standard essential patents, AIPPI SC Q222,
March 2014)01ME  FRAND 2012 fZ2IXoz Afgsta lCh (https//www.aippi.org/download/
commitees/222/Report222 AIPPl+report+on+the+availability+of+injunctive-trelief+for+FRAND—
committed+standard+essential+patentsEnglish.pdfffsearch= AIPPH+SC+Q222+Report+%3A+
Availability+of+injunctive+relief+for+standard+essential+patents'). T2t 0|ef 216104, FRAND £
Ol RS HE02M, J2/1 RAND 80= 0/=29 BE02M AIBE1 Qtk= HS XIX6iH
RAND" 20{9] At2S ®AIXo=z 5tH =2|2 FIske 22 Mes, Douglas Lichtman,
“‘Understanding the RAND Commitment”, 47 Houston Law Review, 1023, 1025, n.6(2010).
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3) XS, DIZESTHASOIA Lotbial AFof 25t 212 S&7, M2 i% &7, M10T2015), Z=
SHl [Tet R4, 1-3H,
4) eBay Inc. v. MercExchange, L.L.C, 547 US. 388, 126 S. Ct. 1837, 164 L. Ed. 2d 641 (20006).
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I. eBay &2 9 A5 A7 v]=rud o F3F

1. Ol=2] S3id 71t SXIETH dAte| LetE

A= E55] A2832(35 U.S.C. §283)= S0l tigt A=A
Hedo] HeAlA SATEE B & vk 2& A3kl Al &, 41283

A o] ol 713k Abe] Tato] TAUS 74 WAL Y| U]
ebl E5jo] 2lsto] 1gE Tele] Aok WAsk] Slste] Welo] gl Holet

T Qe HEoE AL W 5 9ok FASHAA, FBEAY
A W AUA ofng Ao yele] Aol wy|w ol vlEs]
Al2g3zt FAPFL W] SlohH R R AL NT AL 875D
Sl oAl 255y Al126xol Teid 2ol Wato] ol FAS 3

A ok Fap Apolzt QIrk®) & w|HEHA FAHTALS FHHY
(equity)de] AR o]aL drtA o= EE‘H (common law)/3e] FAIFH-S &

sfjol] ek T AEudolc FHHEA A SR8 HS HEEAY
Aleeito 2= £35S Aol dod o= AAHTHE S/ 9] ¥2).

o= 55 A1283%0l P Y& o| webA(in accordance with the
principles of equity)” 2Fal B7]E|o] ¢1=0], oAl ol 713k A=A A
Aol TelA e vpzzx]ol), B eBayAHd el At YAl &

5) §283. Injunction: The several courts having jurisdiction of cases under this tite may grant
injunctions in accordance with the principles of equity to prevent the violation of any right
secured by patent, on such terms as the court deems reasonable’[EX1: DIZESIAES SH[0|
X[, Available at, http://www.gpo.gov/idsys/pkg/USCODE-2011-itle35/html/USCODE-2011-itle35—
partli-chap29—sec283 him].

6) HAE - Hri4 BE, S5 T 11, WAL 2010, 1124271 HTE)

H=T
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#f dulo]=Ql o]2u} 4QAE|AE(the four—factor test) & THA| &HlIs}o]
AgstiA, Gafl Aol SAAFHE BT 5= leAl ARE TSkl
7 & FAHTH] JAE] HalA YT EFAAE oleke 4714 a4E
A5 dart sk &, O Y9GS A7F 25T - gl Edfl(irreparable
S AUE A, @ :LX“H”J—} TE B AR o] 87ksE 74
L aglo] A RA FEEA] oS A, @ Y1} 5110 1% (hardship)
AP HA A Hol FF ALY :rLXﬂﬂ et A, @ 4+4 A8 H
(permanent injunction)®] &-2jof ¥Fs}#] $3& A 8 So|ct 9
A4y, dYe3dAHA(U.S. Court of Appeals for the Federal
Circuit; ©]s} ‘CAFC 2} 32 20062 eBay ARt T4 o] Ao+ o

QA 2l e AYstal o] e 7Aoo r SRS QT
Th= URkH2)(general rule)& HPAH A-85490t}, 12t 2006 2] eBay
A HAol A= o2let URtYA (general rule)s A-8dh= A& 4
okl SR FAFHo] SRR E AL E=A] o RE T o,
FEHAL HAFHQ 484 AE(the four—factor test)E 2-83IThal A
shct 10

7) eBay, Inc. v. MercExchange, LL.C,, 547 US. 388, 391 (2006).

8) MercExchange, LL.C. v. eBay, Inc, 401 F.3d 1323, 1338 (Fed. Cir. 2005), vacated, 126 S. Ct.
1837 (2006).[ A plaintiff must demonstrate: (1) that it has suffered an irreparable injury: (2) that
remedies available at law, such as monetary damages, are inadequate to compensate for that
injury; (3) that, considering the balance of hardships between the plaintiff and defendant, a
remedy in equity is warranted; and (4) that the public interest would not be disserved by a
permanent injunction.”]

9) Lance Wyatt, "Rebuttable Presumption of Public Interest in Protecting the Public Health — The
Necessity for Denying Injunctive Relief in Medically—Related Patent Infringement Cases after
Ebay v. ercexchange”, 13 Chi—Kent J. Intell. Prop. 298 (2013)[Available at: http://
scholarship.kentlaw.iit.edu/ckjip/vol13/iss1/12].

10) eBay, 547 US. at 391.
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B3| AHYA(CAFC)S 20069 o]Hol&= 9 As
four—factor test)S 2-8-314] GFpch 1M

A5 EH AYEIFAHACAFC)S YA A FAHH (preliminary
injunction, Z-& 7}AE2 FAHH)o] Bt Ao|A Tk Smith AFADA &
5] 9] B2 glolS vjAsH= e (the right to exclude others)o]oA] Y
< PP Uk YAk Aol 27402 HolM = ohEw, fagh §5d
o] A= 3|83} 4= ¢l &3f(irreparable harm)?] £A= 24w 18
Al A= A] o S5O 7|22 HAL Ql= w5 o Hieity & Zofzar
FA|5H 1Y) BAHA JAIA FAEH (preliminary injunction)ol] TajAl,
Robertson AFA4 el T19} o] 823 o= gli= &3] 24|71 24 == o]
of thsllA] CAFCE 5389 £4717H 736kl a4 ol 24717
RIYEm, 71 717ke] AR A S5 4 gl &7 4717 w2kl At
3t} 15) 12] 3 Richardson AFA®)o) A= Q] Smith AFAT} Robertson AH
< AEstHA CAFCE S8 el etar sk 7 -9-olli= e3¢l olf7t §l=
ot FAHHE 3= Ao] Uuk W2 (general rule)ol2tal FA|BHALE 7
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2) eBay Atzd el 2 m}z418)

11) eBay, 547 US. at 391-394.

12) Smith Int'I, Inc. v. Hughes Tool Co, 718 F2d 1573, 1581, 219 USP.Q, 686 (Fed Cir. 1983), cert
denied, 464 U.S. 966 (1983).

13) Smith, at 1581

14) HH, Robertson Co, v. United Steel Deck, Inc, 820 F.2d 384, 390 (Fed. Cir. 1987).

15) Robertson, at 390.

16) Richardson v. Suzuki Motor Co, 868 F.2d 1226, 9 USPQ2d 1913 (Fed. Cir.), cert denied, 493
US. 853, 110 S. Ct. 154 (1989).

17) Richardson, at 1247.

18) Sue Ann Mota, ‘eBay v. MercExchange: Traditional Four—Factor Test for Injunctive Relief Applies
to Patent Cases, According to the Supreme Court” 40 AKRON L. REV. 529, 533-542 (2007).
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eBay Abd AWdiH Ao A At Y, FEHAAY S 93
(well-established principles of equity)oll &lst¥, F+2 FAHH
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=
(permanent injunction)©] QAT 7] A= A UGS 4R AHAES F
Zstojo} k1 o] Soladel M 7S] A e

AL EF AR} BAA G AL o] 47 2K

o o

Bl= Zlo] E3]ado] 543 YRt M2l (general rule)o|2kal sHHA] X ¢
HAS HES st Yo BA2Ne WER O & (categorical) A
g3 74 5

WA A8k AolofA 1 o R 48 AHAES SRS 28

eBay STt YA A, Chief Justice Roberts@} Justice Scalia 12|11

Justice Ginsburg= Aw7H] Hith9] S3|agoM A7 Btk A

19) “According to well-established principles of equity, a plaintiff seeking a permanent injunction
must satisty a four—factor test before a court may grant such relief. A plaintiff must
demonstrate: (1) that it has suffered an irreparable injury; (2) that remedies available at law,
such as monetary damages, are inadequate to compensate for that injury; (3) that, considering
the balance of hardships between the plaintiff and defendant, a remedy in equity is warranted:
and (4) that the public interest would not be disserved by a permanent injunction. See, e.g.,
Weinberger v. Romero&nbhyph;Barcelo,456 U. S. 305, 3117313 (1982); Amoco Production Co. v.
Gambel 480 U. S, 531, 542 (1987).

20) “Following the jury verdict, the District Court denied MercExchange's motion for permanent
injunctive relief, 275 F. Supp. 2d 695 (2003).”

21) “The Court of Appeals for the Federal Circuit reversed, applying its ‘general rule that courts
will issue permanent injunctions against patent infringement absent exceptional circumstances.”
401 F. 3d 1323, 1339 (2005).

22) eBay, 126 S. Ct. at 18401841,

23) Id.
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AFsFAA 29 T A ool HahArE B AR 2 5] 2
o HEtEE BEsH: A TAL, oA ARAHAE F ALALERY
gl o) L A2 G BFEADS FHE MBS Flolekn A

AsHEA, 2 Ho| Aol AFEA o R QAL E Fajo] 8o AAL o]
= AABATE $HH, Justice Kennedy®} ©]o] 5x3F Justice Breyer,
Souter, 181l Stevens AlE= Al=H S| YsjA7} ofuet =& 2ol

285 Y5317] flsto] E3E AREShE 7Ido] UL Sl Ae dgshd
A,29) gt 719fel olate] FAHTFE rtstar We &l F 9 (exorbitant
fees) S AT317] 93t WA =T (bargaining too)E 2 4= Qlth= A 26) E3
o] AAAE F AFALSH 25 (small component)ol] AUA] &3, SR
9] Y& (hold—up)©] wAJA FF3t ¥ X] (undue leverage)s 7M1= 74
P s ol s Aol Sastal S48 52l Witk A,

T

£3] 955 YU (Business Method)'dd £3] 7h2dlof ofjmigh Aot

Fadol o= = Aol th= HS 9 484 HAES] T 3RS o=

A 5= AAskL, APgHste] Yztste] Fefl oo R SRS TR

Hgoto 2 Ed| ARt FAH T PARE AR 7HsAE ARSI
eBay AWt A] diaii= F A (business method)¥ s 5|2

Aol B3HASH 2|$) W EFA| TS H-8-351= Patent Troll?] S 2lsto] ¢

24) 10, at 1841,

25) eBay, 126 S. Ct. at 1842,

26) ld

27) Id. (cmng FTC, TO PROMOTE INNOVATION: THE PROPER BALANCE OF COMPETITION AND
PATENT LAW AND POLICY, ch.3, pp.38-39 (Oct. 2003), available at,
http://www.ftc.gov/0s/203/ 10/innovationrpt.pdf). This report was cited in the amicus brief of the
U.S. Brief for the United States as Amicus Curiae Supporting Respondent at 2 n.1, eBay, Inc. v.
MercExchange LL.C, 126 S. Ct 1837 (2006) (No. 05-130). The specific pages of the FTC
Report cited by the concurrence refer to non—practicing entities which obtain and enforce
patents against other firms, but either have no product or do not create or sell a product. Id.
at 38, They can threaten patent practicing entities with patent infringement and an injunction.
Id. In the corporate hardware industry, three types of non—practicing entiies include non-—
practicing design firms, professional patent companies that purchase patents including from
bankrupt firms and then assert them against practicing entiies, and patent miners that assert
their portfolios against other businesses. Id.



70 KIAIRIAGT H10H HM45(2015H 128)

5 ofekd SslEAel digt FAlsTe=AM o gAYl AERt Zllvte]
o =Ao] P}l Thet U Aoz A Fef o] A3l Y(CAFC)9] H

wof| wlsto] S5 HAE HaiAE ey 3t F89t e shuE ofehAR]

Aoleki H7hn glk.29

3) eBay At HLUEHE TZE 0|2 siEd Ei=

eBay 4 °]% Houston IZHE.L Law Center?] 20118 ¢15Lo] 2j5}H 29
eBay AF9] ARt TR 2011Wd7HA] S| 8l|Aa52] oF 76%7F YL
o] Az A7} ?loE]‘iierJ— 3Hc}30) ofof tfu]ste] eBay AbAC] Al
Y T o] MR Q] FAHTEE 14-E-S 84%0] ERth= A= ok E
gk, ul=te] 2011 FTC Report®2e] oJatd sf7t Q1AH 7Z--olcfete G413
Ho7HA] o] & Hl&-2 T2~T7%2taL Fitt,

200619] eBay AWt ol 20 sl W F S XAt
o]4-% W & CSIRO A3 FRANDAI QI 3l AReto| il True
Position AFA34-2 FRANDAI¢I0] §IIE ARQtolch ® FA|1H 7t Q1857
oFo | 2 Hynix Abd T39S FRAND #slo] ERH3E Aloto|th E

28) Fx - e 3, M, 153,

29) Jay H. Reiziss/ Raquel C. Rodriguez, “Why the International Trade Commission Has Become.
The Nation's Hottest, Patent Docket, And How It Manages the Exploding Caseload”, APLA
SPRING 201, BRINKS HOFER GILSON & LIONE, p.2. [Available at, http://www.aipla.org/2011/
spring/MATERIALS/Reiziss_Paper.pdf]

30) Houda Jarrah, ‘Post-eBay Permanent Injunction Rulings by District Court”, PATSTATSORG,
Univ. of Houston Law Center (Jan. 16, 2011) [Available at, http://www.patstats.org/
Injunction_rulings_post-eBay._to_1-16-2011_post.xls.]

31) Robert M, Isackson, “After ‘eBay, injunctions decrease’, 30 NAT L LJ, Dec. 3, 2007 at S1.

32) 2011 FTC Report: "The Evolving IP Marketplace: Aligning Patent Notice and Remedies With
Competition" (March 2011), at 217. [http://www.ftc.gov/sites/default/files/documents/reports/
evolving—ip—marketplace—aligning—patent-notice—and-remedies—competition—report—federal—
trade/110307patentreport pdf].

33) CSIRO v, Buffalo Technology Inc,, 492 F. Supp. 2d 600 (E.D. Tex. 2007), aff d in part, 542 F.3d
1363 (Fed. Cir. 2008).

34) True Posttion v. Andrew Corp,, 568 F. Supp. 2d 500 (D. Del. 2008).

35) Hynix Semiconductor Inc. v. Rambus Inc., 609 F. Supp. 2d 951 (N.D. Cal, 2009).
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Apple v. Motorola AP #39)3} Microsoft v. Motorola AP 372
FRANDAI 13} 2+ = ARQHol Lt

olat 2 o] eBay B oI Bl ARolA 53] HEESA oA
ZAHTLA A} ATt daf st dEe et Qe = Ao wE =
Apple v. Motorola AF7 23} Microsoft v. Motorola AHd HA-E 2408

AL 3] A et

. eBay B2 o EZE3ACIA FAHFA YA}
B3 0 sFARE

=

1. Apple v. Motorola AfZ1 Etzise)

1) AL iR

o] Ab el a5 HH Apple ¥ Motorolax 5 242 E5]HS Aldido|
Asflstictal =465k Apple> 2010, 10.7 Motorola®] E=Z0]=(Droid)
LtEE 5 HEk 7717 A4 e efskiintal FshHA e
o R R AR Ho T A A &L EFLE st HFaEHN
Motorolats Apple®] iPhone®} iPad § Al&°] E3 @S Hallstctal 43}
o g2 B Eaul 3= skeith L MotorolaZh Appleo] 2fsto] 3
s lekal 43t 53 Soll, MotorolaZt #&E4-55]2kal A skl et
T RAND 27 0% goldAE seste Aa ofAeh nl=55|(U.S. Patent
No. 6,175,559 0|3} 559E35] g} §h7} 3o} 94ich3) & Motorolad] &

36) Apple, Inc. v. Motorola, Inc,, 869 F. Supp. 2d. 901 (N.D. lll. 2012).
37) Microsoft Corp. v. Motorola Inc., 854 F.Supp.2d 993 (W.D. Wash, 2012).
38) Apple, Inc. v. Motorola, Inc.,, 869 F. Supp. 2d. 901 (N.D. Ill. 2012).

)
39) 2 Hioll= MotoloraZt E4Esiztn MOIst 0|=E6(US. Patent No. 6359,898)7F &xls
PosnerAt= AppleQlMIE2 oliie Eo{UHo| 7=x HRo| £51X| i=Ctn HHGIRICH T20]
{8t MB0| BAESIE AloliotX| =i M2 2510, PosnertAle Z4-E8{2k= W2 Motorola
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5] ZFo|= 3G o584l 7|40 YFoRA A3 FhAZE Al A" R Wy
%]+ UMTS(Universal Mobile Telecommunications System)o]] 33t 3
ZES)7) 23R o] QlTh ol Motorola= Appleol] thato] AH4l2] £S5 A}
&= t7ERA 2.25%9] AAEES AQet U Apple Y Tfjsith=
olfF& 1 Al9)E Adsrt

Motorolat AHA12] 2.25%2] A =& A2]of| tialf Appleo] F-&31A A4
selon® Ax PAfo] ddE QAL ol24 RANDAIC o HaleA1 A+
HO| YA} A|gk2 o] okl =453

de| ol ERAFAYAHLA(N.D. IL)oA Zgel &l AelE Pt

A|73] A U9 Posner AR BAAMIAEE ARA] e oA E

(summary judgment)s Q-3F ALY A& o5} -2 =70 7|gke] &
T 1AskA] oottt A1 Esfjuidol ste], Apple ¥ Motorola”} /<]
Saasol sl Atkar st Eafjof iahiA el A AXEe Al
= QUANE ey T1of| it S0l HA] grethal WAISHTE o E T4
Ao T3 A=, Posner FAR= Georgia—Pacific factorsell 7]l 1 <=3jjuljA}
A5 ARSke AT FAE AR ZFe =N, A Eai7t YFEA &
= Ao|BR Eafjujio] EFEgt AIQ] Ao Ak Q5o] o] Fo] A|A] Atk
SHAA A A B oA AHE AAFIA| BUTHAO ARl
Apple % Motorola W5 3F43813tt, 2014, 4. 25, CAFC 344 oAM= 14
A tjH] 1 o] & FElstiAIRt, AEA o m SRS AT it

R

i

Ol

¢

R

-4 A14lol A Posner A= FRANDEORS 9o 24 S5]fAb= AH19|
E5]del tfsl] FRAND R2HEE Agotels oA eto] dAE Tl 59
oz 7 gto]AAI7F FRAND 248 5= ZUEE AFshe A4S A
Al o= g 1 gAA A= o ol 38R Gtk YWES AAISH

o U, USRI = S W s wg

ofs
3R

9| Yol XILEX| a1, HESITA|Q| ESTI2 B4ESQUIHES THGIK| 4=Ciar HABIACE

40) Apple, at 911,
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T}, I Posner WAb= o] AQ] 739-0)% Apple©] FRAND 271& $538k=
2YYE Algdte A& A g 3, 258553519 Hslloll s Apple
of tigt FAPHL FGeE|A] ob=rhal BABHACEAD Yolzt FRAND 27
of 7|23k 11 E3|HY gholAdAE Fefsto M Motorolar FRAND 2L E]
£ Aaste FrolAY 22L55500 W3t goldAE oFARt Zlojn, 1
A 2hE = 22t E5E ARl 913 ehol i o] AHe HA S FA]
Aoz AL TASHT,

Posner A= 7+ Apple®] MotorolaZ} A28t 2.25%2] AA2&-2
Asll7] tlmeoll Fdol AE s Wele] Hlr she ek MotorolaZt RAND
Z70] WE BFDTESY AAS S dljof & oFolA HAEE= A2 oy
2hal ghAjsglct 42)

TAATE FAT UE olF-=2A olskE 5L Sith &, Posner WA= A
A f-&(market share) A5to]] &Jgt &40} APy Feko 2 HE X7} Q1 5]
£ o= QAL o] AR Aol BT oherti ATt E
Apple®] E3]= &olsHA 37155t 3
Sh= T5kA] Setthal wAIEkGIT) S SRS s B3 Ve o=
W ARE AA - 31817 fJeiA dA71%F AlE7Hae dAs=7E 1S 3
w5l7] SJeliAl =& REEE AEe vt AR o] A2 559 7kA|of H]
sko] &£+ (unbalence)stttal HASIGIT, E, eBay THEQ| 424 AE 5
A3 e A(GLE AU A4l (Fo))ol HlFo] Bt S5
Ap2RE F(small component)o]oiA =M S5 dA7F 2 Eo it
Alof &fsf Attt 5ol & =olelo] EdE el Aol ALA
=Rkgk A A A H(compulsory license with ongoing royalty)& F-0{8h=
Qto] FHMAFY] FAI=A Y] A HE; S-Hsirhar FAJSHATHERE X
B AlGA 2gE o wete] FSHA] e n R T A g2 HEkA| ).

5

SHH BFL-ES]Q B559535] of 713 LAl Wate], Motorola

Rl
il
)
Gl
rO
oX
ol
g
1
)
o3

2,
Jo
l:e3
1o
2

_

41) Id. at 913-914,
42) Id, at 914,
43) 1d, at 917.
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ANE =

53519 ZEZY 2 (portfolio)ol 23 H55953] 1719 2YE+=
portfolio AAE iAo 3 2.25%2] ZLHE|2] 40~50%°] v]Zlctal 46}
ALk olof dizte], Posner TAR= 123t vlgZo|A] ok= vl&o] T
AAEA] FUAL T, BEIES] 7} thE S50l H]sto] 717} & A AA| g
A FSkekaL &k Motorola®] 742 vi&8}let, #eE ofy 2} Posner WA=
FRAND=Z G ¥| 9] 442 E5|AHA|9] 71A|& B7}s}7] flste] S5|dHo] &%
9 sEslaln AolE 2A) AJAL 7|20z sk= Ho] HAsIT BAEHA
t}.4% Posner THALo] 2JshH, EEIES|Et A E T E3| ALY w4
glo] Ztfsto] thE AYMAE 7HAA] g 2oldAle S5dAT Uol= ti=
A= Aol -S3ljof sFAHE40) 123t hold up(E3]918) ] 7HA19} FRiEE,
FRAND 79| 5242 #3L455]9 QI o= WAYst= S5|&HA|9] 744
2ZH ZIEE eshs Ao doka BAEH 4 131E Motorolats 0]
Fotot= A5 AASHA] 23
FRAND 27 #AA|5HH, Apple®] FRAND 21 $%351= 2<E|
B2 AA-SHA] Y= gt Applee] 8I8ES & Hlleh= A G5k A 4
F3}E] 2] =T}l Posner WA= AAISF3ITH48) Motorola FRAND 2710
K9] gto]lAAg oF&gho 2 FRANDZIE|Q] 28-S 4lofslA] o= 1 4=
ol tefA e 898ES| & wloldAste AS &1t }‘O] , 2QE7}F 55
5 AR8oke gloldae] tish g BAR S FAIF SR QIAskL gtk
TASFHEE49) Motorola: 2.25%2] 2HE|2H= A4S Appleo] 743kl i
e Adsloeng FAAG7F APt vtal SRR, 7HAt Appleo]
2.25%% AX51cHH Appled T1o]Are] R HE|AE-S WA © ¢3S AL
2 HasiR|ut 29t stE et Motorola?t FRANDOI RS 47314 oo}
= Frh= AL opyetar #AIEIALES0) AP Y] eBay THAL] 424

==

e

L Z 31
. L

&

44)
5)
)
)
48) Id, at 913-914,
49) Id, at 914,

d, at 913,

~

~
&)

g a o

S
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AE o] H|Fo|RE2kE, MotorolaZ} W& = & 7A|9] =5+ FRANDZE
Elof oJaj A FHE|BR o] Abd SR T AR EA] gkl TAJs )5
3, 2014, 4. 25. A3E CAFC Fad] B#A52ol| A= 14] F4 9] per se

rule & REUSESL P4 FAATE T 5 ks W wAsuA,
oy ) /10| BRSNS AR APk $I0 o1

FRAND gtofg ot 53] 5 8158 4= §l= &3l (irreparable harm) €]

Aol ZoHe A& AYS XAl 3 FRAND HAIRE dW# e 74
s @& e Alske AeliAtel diet 548 FE ek ok 9l

o
o,
1
\l
i
o
o
>
e}
S,
l¢)
>~
)
™Y
2,
>
rlr
B
AN
e
1)
|
ol
-0,
N
[e]
o
rC
N
af
Mo
>
52
‘1]
o

4o EFEAS % ’5}“ ”“’koi 22| QAT Posner TAR= FTC7F ¥
NE2 ITCAHol st Al&st A7 A amicus brief(the FTC s public
interest statement to the 1TC (2012))%90l| 4] RANDA Y-S 3 E35]H-2 23]
HHete FAATE AR EA] ge A AARE HS Auskith E RANDE
HE| Q] A7 A E BEHHPAR = ARHREE 2011 FTC Report 2] #|$1%5)

50) Id.

51) Apple, at 915,

52) Apple Inc. v. Motorola, Inc,, No. 2012-1548 (Fed. Cir. Apr. 25, 2014).

53) Case N0.2012-1548 —1549(Fed. Cir. April 25, 2014) at 71-72[available at, http://www.
essentialpatentblog.com/wp—content/uploads/sites/234/2014/04/12-1548.0pinion.4—23—
2014.1.pdf].

54) FTC(The Federal Trade Commission), “Third Party United States Federal Trade Commission's
Statement on the Public Interest’(filed on. June 6, 2012), in In re Certain Wireless
Communication Devicess, Portable Music & Data Processing Devices, Computers &
Components Thereof, Inv. No, 337-TA-745, 5 (‘A RAND commitment provides evidence that
the SEP owner planned to monetize its IP through broad licensing on reasonable terms rather
than through exclusive use”).
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of W= Y go|B g A Posner AR} FTCO] AfarHbAlS. Z=zl o g2 717t
ohiL g 4= Sl 2012, 12,7 FAAolA= FTC7E A4 1A E-E A A sHHA|
RANDAIIS gt E35] 2 iléHE]EﬂE]-E :LX]ZJ__[L.‘:_ ?_l?ﬁﬂx] orri 270l

Z*—Pﬂ/ﬂ amicus brieNE A|&3s | ghAo] ofoj

! —l—’
_\1
o
&
gL
Q
=
e
09‘4
E[>"

—_
EI>“

= AE3s
BA9] ‘per se rule & ‘”%ﬂé#—‘%ﬁl% ’55“3 T;LX] S "E} T gtk |
Hjj & 0}111/\{ eBay ¥ 140
go| o ook, & HEH,ES 0| 717 SR sl et S st
W2 © 2 FRANDZHE S 7 8sr v d4e AAAA 19k U avf
= 7d-olle I Hols 2EdsSsdd 717 sA e ke AT
= TRl A Zlof| o] o)7F itk 5?1411’%.
ohak, of= Yo AzA} o] AR 9] 143 v A RS eBay AH
o] % (Post eBay) a5 that FAH ] A4 =L Itk FRAND=ZZE <]
= AFsAY HolstA] &= A 5 ol8v) ‘willing licensee(ZHo| A4S
= APE s A 9 A7t FOIRIA] of o digt A de|E2 2
Az GA F7] dizoldh. 22 Wb eBay AR 22 o] F(Post eBay)
WESOIAE FRANDZ o] 7|3 R HE| R oA AE e oA} EAoh=
of ol TRk A2 7] AASHA] Gokths Aol eAZE Eefd, E A
A58 Higho] R AR ob R 2 AAREAA| o F-of A, T2|aL 4
] Al GA e diet ol idae] -0 FRANDQQJ’E ke AQ1A] ol 7
of A2 ERtol REBLE3E Fotle Aol didt A 52 Aol o
A= oFA] =) 7} ot Q156

tlo
wo. pr (I

N

]‘

i) n% il

D

e

AU i)

2. Microsoft v. Motorola A}Z457

56) FTC(The Federal Trade Commission), ‘The Evolving IP Marketplace: Aligning Patent Notice
and Remedies with Competition”, A Report of The Federal Trade Commission (March 2011),
pp.191-194,

56) Koren W. Wong—Ervin, “Standard-Essential Patents: The International Landscape’, AMERICAN
BAR ASSOCIATION. Public Domain (Spring 2014), pp.7-8.

57) Microsoft Corp. v. Motorola Inc., 854 F.Supp.2d 993 (W.D. Wash. 2012).
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1) O] Atzie] 71259

Motorolax= H.264 E7124(H.264 Standard: FAH-3517|&of S35
ITUS| #3++2) 9 802,11 #:2714(802.11 Standard: WLAN®| #%t [EEE
o] FFEA)ol| Tt Dt A (77 H.264 53, 802.11 £3 2 star, ¥A
£ dA o] A ZEIFES g e ok 7L Qlek 7 23 A|(a
standard—setting organization: SSO)¢! ITU%} IEEE®] tiste] RANDAIY
& Ao|a vapE A}l 2 0 & glo] AAE Fhth= FA[Y A)S 815t

Microsofte= 0] AHAd EEFITESE AFESE AlY7] Xbox360" o|Lf
Windows 5= AZzdmfist7] whol, F AR o] A 22 4Edof &
5ko] gholAA WS 1t Motorola:= Microsofte] thake] X|EA|&(AZ
EgJoj7} ool thaljAl 2,25%2] AAEER 2to] A A& E s, o]
tfjst] Microsoft= Motorola®] A 2= =3 323}, MotorolaZt EF3}
Aol skl RAND 271082 FEAREAL] tfsto] gto] AAE djof & o F
of flRkstAthE ol = &= ok AE( olsh o] Abd 4 of2t g

= Al71sk 3.

TAA ] A Y XY H S HEH o]stel 2T Motorolaw F4
LAN(WLAN)®|| 3t IEEE(the Institute of Electrical and Electronics
Engineers: P57 2716A48 )9 80211 F&F41} sHFF 23740
3F ITU(the International Telecommunication Union: = A4 7| &A%
9] H.264 A0 #3t -ES|E th4r 71X It Motorolaxs= 802.11
T2 TalA= IEEES] thate] EFA(Motorola' s letters of assurance to
the IEEE)E, ¥ H.2645140l Tl ITUS diste] E35Al(Motorola ‘s

58) Kassandra Maldonado, ‘Breaching RAND and Reaching for Reasonable: Microsoft v. Motorola
and Standard-Essential Patent Litigation”, 29 Berkeley Tech. L.J. 419, 421-430 (2014),

59) Id.
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letters of assurance to the ITU)E, ZZF th: A&t 1 BESA =
RAND 27102 3245359 Hoto] gloldAE sjeiithe U85 x3lst
k.60

Motorola®= Microsoftell thate], 2010, 10. 21. 802.11 £3]o] tis}eq,
2010. 10. 29. H.264 E3]of| #sto], 7} 2.25%2] AA| 28-S LT3 RAND =
719 gtol A A|J(o]at ‘o] Akl AT 2t ThHE sttt ot 2YE Hjo]A
(royalty base)= AZEY0](E 5H Windows HHIY - AZEQo]
Xbox360 A&l AZE o] Windows 7 &AZES] Windows Phone 7 4
EE"MV} OMEP XA EZOE Y, Xbox360 , PO/, AnfEE)o 2
ot A £ Sk,

oo EHEI-@], Microsoft% 2010. 11. 9. Motorola”Z} IEEE®} ITUS| st
HEoks RAND 2215 gto] dAs|o)fE Quigho 24 A=t Aloke|uty} &
Hhtel sfggtetal sk AARFARA AL o] o] Akl A%
A715k, o] AdollA Microsoft IEEE 9 ITU| ti3t RAND &Hefo]| 7]
Zsfo] 7t E5]of Hste] RAND 2710l U= el d 2 9E&9] A4S a+tst
At Motorola:= 2010, 11, 122 & 3 12.7, Microsoftd] A&
Windows7°] H.26420] 33t 3749] n]=+E3](U.S. Patent No. 7,310,374,
7,310,375, 7,310,376)= Hsfstlrtal gt ATl A RAFAYA R
o] S|l AadS A7Isktt 1 £ o] Asjad 2012, 3. 28,
AEF AR LAY Y HY O 2 o]FE|of, oF AbAe A7t =] 2lck s

60) S TRl HENM =2 MMl Ssiditis EEERZ, TU-UEL, |SOC/|EC Aol &AH
of 2fojiAa 22 240 REols 252 Mt S0l 2ot ESMIES 018st7| fIgt 2foIHAE
HZS0l U0 2 2oz HIXEMoz TMAl ZM AlZe += Iﬂ?JOW o411 SlEfeltt=E #
X7t Z|7H=|of QUL

[e]

61) st o%*AWQ\ L2 Al7|Q HHHASOEA 0[2{5t 0= LHA AUEAS0| TRlEE= &,
1. 7. A Microsoft2 Mt SN ESZHASS M7 ISIFCE Motorolall E&ZIsH

SAET0 chole], SRS 2012, 5, 2.8 = S50l 7[5t Microsoft2 stolg SoIA
EsltlslixiES Eolisl= %% otz AS UECE stz BES MotoroladlAl oot Al
Microsoft= S0IAMC| SRS AIET0I thotod BiAof 7[5 ZX|(anti-suit injunction)S @8}9‘1
Cf, SHH UEFMEX|THUR[HAIS 2012, 3. 28, SUIA Q] ZeiZaX|EHZe| 0= U Tl 2
Xlal E2k= Microsofte] ofid|x 2X|EZ A& (preliminary injunction motion) A4S, Motorola®] 1A

SLFMEX ALK SE 0| M7 1S EiEehaxiASmt a7 OISRUTE I F ALEFMEX|TA

=I5
=0
EIPN
o
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Robart ¥-AR= 2012, 2. 27. Motorola’} RANDAI91-S $H2 24 Motorola
o} w3IHA| ZF SSO(TU, IEEE) Atolell MotorolaZb 3EEAREAR] tjsto]
RAND 2702 glo]dAgitt= A oko] ot thk= A3 Microsoft E5
SIAREALZ A Motorola"ﬂ sl ofefgh Aloke] oldS & 4= Stk HE <
sttt I 3 2012, 11, 13.~20. AFo]oll Motorola®] o] AbA REEE+ES]
9] RAND AA|&&1} 71 oS westr] f15ke] Ae(bench trial)= %135t
Mq—

2] 2013, 4. 25, YAEFAER| LAY A HH S A bench trial) >
2 o] AFA TAE Y32 7He A4S MotorolaZt RAND ZZote] 2t
o|AAE T o SRS EA] o fE vl o] et 4= Q%5 5] 9ist
of, AR} Abo] 9] 71 FAlE AAR o] A FESES|ol| el &gt
RAND AA =287 1 Y (RAND royalty rate range)S Z243}3tt o] &4
2 v o] F FARRL Afo] o] EHFES| O XEE DL - gfo]Ad Ao
FRAND glo]dA RoAx7E 2745 x9] wHolgt & 4= St} 53
2013. 4. 25, WAL S| sadolA Eafjudol Bef ey 2HEE 2%
o o asfjof & 15714 8Q1& &g vt Sli=, Georgia—Pacific Corp. v,
United States Plywood Corp, AFA83)2] m2o] 73t 2 AAshaA, ¥
o] Georgia—Pacific context®} RAND context Ato]of]l A7 Z|Ql xpo]& A
AatA] 84 & 712 3 Q91& Aste] 28et HojlA 1L wE ) ojo)r) A

3

©

LXYHRS 2012, 5. 14, MicrosoftOllZl SLoiMel Btaoll 7] FX[(anti-suit injunction in
Germany) H&2 S{0{SIULE 0|X2 MotorolaZt =0iA Microsoftoll tiet S5iEcHEAIEZE2 2
=IOl Zils SXIeiE2k= 20Tt Microsoftoll 7l 0[218t ofld|= 2X|EH (preliminary injunction)
0| 3l04=l =, Motorola0il 2I5t04 7 Stinterlocutory appeal)?t M7 |ZIACE 0lof Hoaa|HEisiA
HeE2 2012, 9. 28, AAQ! YMEHFAMEX|FAALX|LH 2| A FXIZE THQISIACE, =0l
grA0| 7|8 SXlanti-suit injunction in Germany)oll tHst Microsofte] &7 &, Microsoft7t S0 A
Microsofte| Cte=2| MIE TS ioteetn ot 75 SKlgfs =elst Ziolch, HIQ*zIE%*%*AEOJO
Microsoftol|Z| &{0fet iAo 7|8t 2Xl(anti-suit injunction) EZE 5{0fet Hoil sl M E=0]
QICHE FIXIZ HABIHM SAS 71ZI5ICE {Microsoft Corp, v. Motorola, Inc,, 696 F.3d 872 (9th
Cir. 2012)}.

62) Microsoft Corp, v. Motorola, Inc., No, 11 C10 1823 JLR 2013 WL 2111217 (W.D. Wash, Apr. 25,
2013).

63) Georgia—Pacific Corp. v. United States Plywood Corp.,, 318 F. Supp. 1116 (SD.N.Y. 1970), mod.
and aff d, 446 F.2d 295 (2d Cir. 1971).
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2] gy} 69

A= 2013, 8.7, WA EJury) 91 AHbench trialel 7|3k RAND 4A|
283 MotorolaZ} Microsoftell digte] g o] AR AJ9J(Z, 2010. 10. 21
802.11 E3]of diste], 2010. 10. 29. H.264 E3]el #ste], 7} 2.25%9] 4AA]
282 Z98F RAND 2719 gholAA A9 & v|wgt 5§ Motorola?} 53}
©A| ZF SSOUTU, IEEE)2F Atolefl AJAzE o] AP RAND Zrefof whg oFof
SRbslle= QIS

B Jury)E 2013. 9. 4. FFZ 22 MotorolaZ} 24-3F 2 HE]= ¢
Zo]A] ¢7] wZoll AlokeIHte] Aol 7|5ke Motorolas= Microsoftoll Al <&
Sl O = A oF 1, 4508t B f($14.5M)E Al&=dle= ok -§7é = Wzich
= A de] ol 9Jste] F 11,4508 E($14.5M)7F JIAE AL, 7L 5 HE
A} H]-8-(attorney s fees and costs) 3HiRF E&($3M)S A| 2|3 } Z1,150%k
2 ($11.5M) 7} <=3l AH(plant relocation cost) 2.2 Q1A= Atk

SHH, o (B} 70|, Georgia—Pacific?] 7|&2 U5 £A3% 7|22 &
45k v L Jury)S Microsoft+= Motorola®| Al RAND Z79] glo]dA i
2A] oF 1809k (=565 P/ x 517D 2] A FE QstArted ARz o
2 FAFo|a F2Zd RAND ZEEE(Royalty Rates)oll Tl HH,
IEEE®] 802,11 ¥ 7140l thafjrle 53 EZ D)L 9T 34TIHES S
193 ITUS| H.264 = 40l tieiA= 55 2EE L @9 0.55541E
£ 68) ¥ 9l.0 7} o145} c) 89) ool A] Al & o] Abzo] 7| 2H o)A 1Y
24’ of 7|5te] RAND 279] 2HElgo| ZF2oa A|AH Ao} 70

64) Microsoft Corp. v. Motorola, Inc,, No. C10-1823JLR, 2013 U.S, Dist. LEXIS 60233, at *53 (W.D.
Wagsh, Apr. 25, 2013).

65) Kassandra Maldonado, op.cit, pp.443-446 (2014),

66) 0= Motorolai= Microsoftol CHaHA] 409 Eafo] A= Mol AaiiiaZ ol XIgS FLaIUL,

67) 3.471 cents per unit for portfolio of patents(802.11 standard),

68) 0.555 cents per unit for portfolio of patents(H. 264 standard).

69) Kassandra Maldonado, op.cit, pp.446-452 (2014),

70) O] o] MUE|7| Moll=, RANDZEZUIA "&l2|H(reasonable) Q1 ZLE|I7F MMz Fog 72|
7l Aelkete 2 E&%!%iol EAI=RAD, HU0| ofst 2ol 7ot ofiet RHEIES KMIAlGh=
Aoz zi= AI7tof CishM 1 70| UX| YUesz 1 THEo| L8| FRERUCK

)
)
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(E}71)
i N all other MS RAND royalty
SEP portfolio MS" Windows & Xbox products
Products rate
lower bound upper bound
(RAND's Minimun (RAND’s Maximum
H.264 Royalty) Royalty)
0.555 cents / | 0.555 cents /
0.555 cents / unit 16.389 cents / unit i .
unit unit
, all other MS RAND royalty
MS’ Xbox products
Products rate
lower bound upper bound
802.11 (RAND’s Minimun (RAND’s Maximum
Royalty) Royalty)
) . 0.8 cents / 3.471 cents /
0.8 cents / unit 19.5 cents / unit R )
unit unit
o —
3) ol E

A, HARFARAFAT AL 20129 24 2749] T (o5t 2€
zHA ofg} §H72g Aaatoit, o] WA, Motorolats IEEES} ITUSE Abo]
o] IEEE} ITUO| thgt 224 (Motorola’ s letters of assurance to the IEEE
and ITU)ol| 7|5to] BE3]E RAND ZAL R glo]dagith= U89 |2
T4:80] Q= AICHRAND commitment)S A AstA Tt TAHSATE Lot
[EEES} ITU®|| tfgt EZA]o] 7]310] Microsoft IEEES} ITUS] Y=
A AR 2] &4Ql A|3AHthird—party beneficiary)oll sistcta HA|5HA
o}, o} 2¢¥ WA= MotorolaZt o] & tHEA] F2 Hk HASHT,

Y-S 272, Ao 2= RAND 240 B3k 71 2ol ojmgk o
= 7] gl Motorola?] 3 =, 2to] A (licensee)2FH RAND 2719
S

4?}8}5% F/FstofofF eith= 74 PE LR s
A7)0tk 21 3 73) Motorolar= IEEEQ} ITUO th3+ RANDEHRAND

OISE

71) Microsoft Corp. v. Motorola, Inc,, No, C10-1823JLR, 2013 U.S. Dist, LEXIS 60233, at *303 (W.D.
Wash. Apr. 25, 2013). [Available at, http://www.essentialpatentblog.com/wp—content/uploads/
sites/234/2013/05/2013.05.10.~Apple—Citation—of-Supplemental-Authority. pdf].

72) Microsoft Corp. v. Motorola Inc, 854 F. Supp. 2d 993 (W.D., Wash, Febuary 27, 2012),

73) 20123 52 9| Microsoft Corp, v. Motorola Inc., 871 F. Supp. 2d 1089 (W.D. Wash, 2012)01A, A
HEMEXT ALXLHZAES MotorolaZt SU0IN HBAEETSESQ| ElE 0IRE Microsofts
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commitment)> Y20l (unilateral) A 2Fe]al, A2k Artulol Microsofts
gfol HAE Aofslal ARt 20 SO 2N H| 24 ol dAE 54
S rkal 2SI, 1wl HAHEA A FARA S 201249
69 642 T3t 6 TA ozt TAefA thA] o] HE AAlEERL, the
¥} Zro] WAISFHA] ThAlF RAND 245 A|oFo] 7S <1451t

gubm o2 wZWA Aoke] Ao HoF &u T ol
(consideration)’®0] QL) o] Al A IEEES} [TUE Z
Ao EHO}Oﬂ RAND 71 & o]0 Sloks 5 & %’iﬂ] HH FE0RE
A& Ferh. 1 o] IEEES ITUS 8742
MotorolaZ} IEEES} ITUO| 545 AlEd 2 b3
Z3PAA(SSO) = MotorolaZt B4E38E RAND 202 glo]AdAsgitt= &
HRAND commitment)?} WO 2 71 E5]7|&S FTO0R

MASH AS0IM 2X|7t QIHEICH Stef2t=, Motorola?t 1 T3S Fol= g SXloke Rl A
SSXHH(Anti-suit injunction; YE2| EHYX L) %!AI%IIE HoIRAC

74) Microsoft Corp. v. Motorola Inc., 864 F. Supp. 2d 1023 (W.D. Wash. June 6, 2012).

75) Microsoft Corp. v. Motorola, Inc,, 854 F. Supp. 2d 993, 999-1001 (W.D. Wash. 2012), reaffirmed,
864 F. Supp. 2d 1023, 1030-33 (W.D. Wash, 2012), aff d in relevant part, 696 F.3d 872, 884
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The Possibility of Limitations on the Exercise of an

Injunction Right based on Standards Essential Patents:
Focusing on a Comparative Legal Analysis between the US and Korea

Cha, Sang Yook

Abstract ‘ ...........................................................................................................................

In the United States, Federal district courts may grant injunctions
in accordance with the principles of equity on such terms as the court
deems reasonable. The criteria for the grant of a permanent injunction
are set out in the U.S. Supreme Court decision of eBay, Inc. v
MercExchange, which requires district courts to exercise their
discretion before issuing an injunction and to apply a four-factor test
whereby the plaintiff must demonstrate. U.S. federal district courts have
the discretion to grant injunctions when the balance of equitable factors,
including a consideration of the public interest, weighs in favour of
granting injunctive relief. These factors have been recently applied by
two federal district courts(for example, Apple v. Motorola Case,
Microsoft v. Motorola Case) to deny injunctive relief to holders of SEPs
who have given a FRAND commitment.

In Korea, courts principally have no judicial discretion to grant
injunctive relief for infringement of an intellectual property
rights(IPRs).

In short, this paper tries to provide a comparative legal analysis
between the US and Korea of the specific conditions in which
injunctive relief are available for infringement of a standard essential
patent for which a FRAND-commitment has been given. But the task is
a difficult one. Because as mentioned earlier, basic legal system is
different between the two nations. Nevertheless, it is important that we
try to find the specific conditions in which injunctive relief are available
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for infringement of a standard essential patent for which a FRAND-
commitment has been given. Such as, for example, these things; breach
of contract, considerations based on the principle of good faith, abuse of
rights, or estoppel.

Keywords ‘ ..........................................................................................................................

Standard Essential Patents(SEPs), FRAND-commitment, RAND royalty
commitments, injunctive relief, breach of contract, good faith, abuse of
rights, estoppel, patent holdup



