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PHFAAZ AT 47FA] AP = =2fhmo] W% éJ‘fHHH*JXﬂEPJ =
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o 18, @ e ololo] 4% % slu FAdE el d 5 ol A 5 uAE
sufade]l AR AAISFATE. 3) Report of the Register of Copyrights on the General
Revision of the U.S. Copyright Law, 102-103 (House Comm, Print 1961).
8 BGF, ARAY WAL WA 4D O AR AT, 148 A4E 014,
12), 2016~2025,
Geoffrey S. Stewart, ‘Emerging Issues in Statutory Damages,” July 2011, http://

8@ Al 74l 1 Al %

o

www _jonesday.com/ emerging issues_in_statutory_damages/.

6) See, e.g., Parker v, Time Warner Entm't Co., 331 F.3d 13, 22 (2d Cir, 2003) (noting
that the statutory damage provisions of the Cable Privacy Act seek “to encourage the
filing of individual lawsuits as a means of private enforcement of consumer

protection laws”").
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2 2Fg AlEA Aed F dEE ZAAK
ot WA S AT U o] THS QshA Rl &3
o sl = Zvo] o]Ee 4 97| wjEol9 WAL s A
RS A1&5 A o] "ok, Ag-of wet ol wheshd dare] o F
Qo] &g A|7|staA) ke & o JAEBE 288 4 it} 10
Fol|B 5 AE AL A1) A5 A YL 237} Lanham® o] whe) HA
S AR ol 8 APl glo] “Sxe] N15e 5 EANA B
At A AY e 7[RI o] dofgk Bz ¢l o] Ry A
T8 rHo g dA7Ee YEE 2] ulrdo]ofA] ol F-g-of A
E3| A& Sk Zo] vg- o] H7] ol = ol & AAIE vk ATk
AR )=o) WAL 1S A &2 (punitive purpose)S 714

7) See, e.g., Perrone v. Gen. Motors Acceptance Corp., 232 F.3d 433, 436 (5th Cir,
2000) (noting that statutory damages under TILA encourage private attorneys general
to police disclosure compliance) and Forman v. Data Transfer, Inc., 164 F.R.D. 400,
404 (E.D. Pa. 1995) (holding that statutory damages under the TCPA provide
adequate incentive for an individual plaintiff to bring suit on his own behalf).

X

A New Dilemma for Plaintiffs in Counterfeiting Actions: Statutory Damages vs.
Attorney Fees, http://www finnegan. com/resources/articles/articlesdetail. aspx?new
s= 42bddc95-51a0-466b-aca6-1b9d8840bfde.

Douglas v. Cunningham, 294 U.S. 207, 209 (1935) (explaining that the statutory

L

damages under the Copyright Act of 1909 “give the owner of a Copyright some
recompense for injury due to him, in a case where the rules of law render difficult or
impossible proof of damages or discovery of profits”).

10) See F. W. Woolworth Co. v. Contemporary Arts, Inc., 344 U.S. 288, 233 (1952)
(noting that statutory damages under the Copyright Act are permissible when the
calculation of actual damages would involve auditing the plaintiff's entire company).

11) Louis Vuitton Malletier, S.A, v. LY USA, 2008 WL 5637161 at 1 (S.D.N.Y. Oct, 3,
2008) @ 1 8} 2AA (Second Circuit 2012.3.29%}F #2).
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= @ Aow

et Y o) Sl el Aol ek Al S 2A S
A i) DA e Eafol thstel 25k A& g 1

o ii) AANWNE ARt IA S AL AT YA T FAE )
2 ol| 212 $AAIske] Agetn Sz FHE 5 g vl

B T30l o] & xH o HolFa gt
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i)

%?%ﬁ‘rfll ZJJEE ) BARARZE A& H ol 717 vl A 7ok HA Sl

12) See, e.g., Harris v. Mexican Specialty Foods, Inc., 564 F.3d 1301, 1312-13 (11th Cir.
2009).

13) Cass County Music Co. v. C.H.L.R. Inc., 88 F.3d 635, 643 (1996). Accord on Davis
v. The Gap Inc., 246 F.3d 152, 172 (2nd Cir, 2001) [‘The purpose of punitive
damages —to punish and prevent malicious conduct— is generally achieved under
the Copyright Act through the provisions of 17 U.S.C. § 504(c)(2)"].

14) Burns v, First American Bank, 2006 WL 3754820, at *11 (N.D. Ill. 20006) [citing
Feltner v, Columbia Pictures Television, Inc., 523 U.S. 340, 352-53 (1998)].

15) A& ol thgk dEqlol A E A Fobe Fwdh v ddls FAA T S A
FA: Sheila B. Scheuerman, Due Process Forgotten: The Problem ot Statutory
Damages and Class Actions Missouri Law Review, Vol. 74, 2009; Blaine Evanson,

Due Process in Statutory Damages Georgetown Journal of Law & Public Policy, Vol.
3, 2005,
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8) W3 A35%(b): 15 U.S.C. §1117 (b).
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amount sufficient to compensate fully the right holder for the harm caused by the
infringement), o= AAWANSH FEESFABelN, BRAEE 52 welste] 3
&5 A5l 83 < Slt
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Establishing Characteristic Legal Status and Legislative

Issues of Statutory Damages under Trademark Law

Kim Wonoh

Statutory damage system is not familiar with us, those who have been
accustomed to the principle of recovery of an actual lost profits, In order
to settle down this statutory damage system into our damage recovery
systems under trademark law, it is required to identify its legal status
properly. Identification for the characteristic legal status of statutory
damage may give a great impact on the operation issues such as the
scope for application or interpretation for the requirements of claiming
statutory damages, There will also be the effect on the direction of
operations and of improving the system in the future as well as on the
management of other provisions relating to damages.

In this regard, this paper is firstly to review its legal character and status
by reviewing other countries’ historical background of corresponding
rules and regulations including USA and China,

Furthermore, this paper checks the legal status of our statutory
damage systems under trademark law by comparing with other statutory
damage systems introduced in such Acts as Copyright Act, Use and
Protection of Credit Information Act, Act on the Promotion of Information
and Communications Network Utilization and Information Protection and

by comparing with different other damage regulations within the
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Trademark Act, especially for the damage calculation regulation by
means of comparisons with the status of discretion in order to establish
properly our own regimes on statutory damage systems,

Finally, this paper suggests some points that statutory damages should
direct for the more effective way of operation by an analysis of the
essence of the system as in the United States. Also, this paper is willing to
suggest a legislative issues for considering legislation necessity in the
future for compatible with other legal systems or faithful to the nature of

statutory damage systems.

Keyword i

Trademark infringement, Trademark Counterfeiting, Damage, Statutory damages, Legal

character, Legal Status, Legislative Issues of Statutory Damages, Calculation of Damages
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