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38) 35USC §287(c): Limitation on damages and other remedies; marking and notice:
(1) With respect to a medical practitioner's performance of a medical activity that
constitutes an infringement under section 271(a) or (b), the provisions of sections
281, 283, 284, and 285 shall not apply against the medical practitioner or against a
related health care entity with respect to such medical activity.

39) 35USC §287(c)
(2) For the purposes of this subsection: (F) the term “patented use of a composition of
matter” does not include a claim for a method of performing a medical or surgical
procedure on a body that recites the use of a composition of matter where the use of
that composition of matter does not directly contribute to achievement of the
objective of the claimed method.
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Patent Eligibility of Pharmaceutical Inventions Relating to
Dosage Regimen: Supreme Court Case, 2014Hu768(2015.5.21)

Seo Eulsoo

Pharmaceutical inventions are typically claimed as the following types:
substance, composition, dosage form, dosage regimen and method
thereof, Out of these types of pharmaceutical inventions, there is no clear
guidance as to whether inventions relating to dosage regimen are eligible
for patent or not. The problems with the patent protection of new dosage
regimen stem from the fact that therapeutic methods are excluded from
patent protection in Korea, Even though examination practice does not
allow claims like dosage regimen, the Supreme Court in 2014Hu768
clearly opined that dosage regimen is also the subject matter eligible for
patent protection and any element directed to dosage regimen in
pharmaceutical inventions should be regarded as the subject matter to
meet the same basic requirements of patentability as any other
inventions. In the aftermath of this decision, as pharmaceutical inventions
as to dosage regimen are patentable, there would be a legal loophole that
therapeutic methods are also protected as patent since medical use of
the patented dosage regimen is a type of therapeutic activities. To fix this
loophole, it is suggested to amend the Patent Act introducing the Doctor
Infringement Immunity, and to regard therapeutic methods also

susceptible of industrial application for patent protection,

Keyword

Pharmaceutical Inventions, Patent Eligibility, Dosage Regimen, Therapeutic Methods, Doctor

and Hospital Infringement Immunity, Therapeutic Activities, Method Invention, Product Invention
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