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20008 2HE A7} Hol2 #5 B4V (Standard Essential Patents, ©]
oSS MRS A4S BHY HEAAE Ao T4 La
ol FRrsk U % vFe] AARFA Hde A2 R d B Aeiae
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skl Fefoln, nixpE A =

s FRAND''S] 4% S o1gs) 2.3 glek. olof uhe} FRAND Steke

[e] n}.lv

710 Z; Fair, Reasonable, Non-discriminatory, ©]

SEpol T & M4 SHE 919 712 e] AAlssh AN EAS FAlHE 4
4 gL FAskn Y, SEP elAvh Hobe SN w4 B F2
%2 W AG A Ratshe SA SN HI ek

916 FRAND SheF $]uke] Ael 2] Sl A 20l Stek 9lutkay
S7h EAHEA o3 A1 Bekstelop 511, 1 HAIR SlukelRE B
she 7)o FolelA 7k SgHlofo Stk e} FRAND 3teF ARl B
g F WP AAEo] BE F922) slefoleks HolA 1 Sl

e
o W9ls 712 HAHow Ha] ofele BAE ATk B,
= ui

A
= AP lollA= FRAND
R 3

1) Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297, 316(3d Cir, 2007).

2) o] &L 7|& AFAHE 7122 HZ w9 o] &5 B X £AHE £sHA
A71817] & AR, o] AN E Sl F-5o] 71& A7Ats 45 ARlggt
Q1 FRAND &eke] ofo] gl g3 iAo thsfix= 258, "8F 7)< A
Aztela] 719HA FRAND gtekg Al &8k 3] Ate] A Algtol &3 A7) F2]2]
ATy A7 A4E(2012), 6-109; FRAND 2Heke] AA 3 s o s o
“EENE FAoIA) A% H FRAND o5 slubagle] el g b AN <
i A1 23(2012), 178-182%. See Microsoft Corp. v. Motorola, Inc., 795 F.3d
1024 (9th Cir. 2015); Ericsson, Inc. v. D-Link Sys., Inc., 773 F.3d 1201 (Fed. Cir,
2014); Realtek Semiconductor Corp. v. LSI Corp., No. C-12-03451-RMM, 2013 WL
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2 AFSHE FRAND ekl /g B3] 7149 FAH 71157} glo] shep
S BB B FAT + A A2 71FL AN A% Aol
o2 $1314] o] =Re WA HoIA AF7HA] A5-F HIE FRAND o
of A3} AT WS AR, o] B2 W E TAH 7%
g BE AT S AT o7)ME B3], b Fa% 2A2 )
AR 7o) T FRAND Sobe] Al A% 18-S AEST theo
Vol FAIZ Q) AN AT To] A4 7|47 E F7hste] 7A)
oL AAE AFE NS FUAE, FelH AR A IR E 4F
@ 4 b At B9 202 DEH, ol B9 FAND FeFe 9
)

IHE AA R ARG 2 DY FAE A= B A VIS AR

1t

2 b nrb
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1. FRAND ko] S514 oulsl elairl HslAle

17

FRAND Stobg E270% 4 ol4] sk sep 4] ‘85 47 2 2

Ao osfetn B ALe] BaL melstel s, SEP F171%
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2181717(N.D. Cal. May 20, 2013); In re Innovatio IP Ventures, LLC Patent Litig., No.,
11 C 9308 2012 WL 8500139, 921 F. Supp. 2d 903(N.D. Ill, 2013),
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rr

AL A g3 1M TRAND Shebe] S5 2 oju)'S WA g3 &
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41 FRAND eke 957]%5 149 sEpe] Aeldvt /1% Alek B4

o AEet 7|EAA = Foll tigh AoFolet= HolA Al HE A
= ouE 7HA AL Qv 2" S5 5o AXAH
W 2% oloA] o]elat Aajate] PalMeo] tat Aodael= =35 1 Ax
PAke] W9 E X shE Fast 7IFo] €t dlE Eof, 29747 IRkl
3 (prosecution history estoppel) ol 2]3le], 53T A= EQUFA oA A
FES B3 A, [ 8310 AAARR AdEE 7]
Apsle] gk Aol Wi e Algkste] A AE a7 F 9l
t, 53&9d Fole ol 22 A2l old F43 vhE dEAl |
gtk 3 o] 32 dFo AnPAt FFH el SH o2 ZA

N{N'

AT 20

T2 AEHZ 7|Eol 8AE Hashr] 93 x]o]al, 1 9 J

ok

o
rf

(equitable doctrines)E ol TAE FW(estoppel), EAIF %<l
(acquiescence), A 2|3} Bl (laches) & EFFsle theggh o] 2E50] Axte] 9|
2 YL E A3 o] §AE Bty sl HA1F AAlsE &2 S5dat
of FA1A Ag27] &35 AL vk FE/hd dEE AR oA =

3) Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., Ltd., 535 U.S. 722,
735-36(2002); Warner-Jenkinson Co v, Hilton Davis Chemical Co, 520 US 17,
30-31(1997); Douglas Lichtman, “Rethinking Prosecution History Estoppel,” U, Chi, L,
Rev., Vol.71(2004), p.153; g5 MAE HA] o] o]&5 AAsFaL Atelol #83kaL g}
o} See i€ 2002.9.6.4131 20015171 B4; 55 2009.10.8.%13L 2009512333
a2,
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Joint Video Team(o]3} “Jv1) el Zrdstd Qualcommeo| ZF7|&3 B
AHAYE B TR g Aol hapol WA Fukele] AL
g3t F A F 23l SEPol| t$F Qualcomme] FA1A AAE S <l
Astal 53] A 45 71748k
FRAND HoFe T4 11,204 K= nfe} 2ol SEP A 2|27} 2+ &4 A
A ApA18] 7142415 B 22300 thefol TRAND FeFe] 52 nefd
A 2108 ARSI R Aokst Ao gA B JTEAE A A4l
A YAL H Lol gk AP A= E AlTg Floltt. wepr ©<ed] 25
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& % SITh.O AT FRAND 2efol o]
S35y vk felo] 2A® Ao, F che) 40l <l 2194
o) Algto] HeM ] AAE MEP = 9L g k7

E

4) Wang Laboratories, Inc, v, Mitsubishi Elecs., 103 F.3d 1571 (Fed. Cir, 1997)(¢] AFd
ol A} Wang-< Mitsubishi7} 7] 2] Z}AF &3] (the '605 patent, the '513 patent)E 3] )
o Fsgen, alRa e 3902 8] HHE 20N T 4
2o ej3he] Sa]AslFFo] Rl e 58] shps Aol Aatrle st 3%
WA BAH ANHS @ Aoz el SHUNE 5 Sambler v.
Diebold, Inc., 11 U.S.P.Q.2d(BNA) 1709(E.D.N.Y. 1988), affirmed by 878 F.2d 1445
(Fed, Cir, 1989).

5) Qualcomm v, Broadcom 548 F. 3d 1004(Fed. Cir. 2008).

6) Microsoft Corp. v. Motorola, Inc., 854 F. Supp. 2d 993, 999(W.D. Wash, 2012);
Microsoft Corp. v. Motorola Inc., No. 2:10-cv-01823-JLR, Findings of Fact and
Conclusions of Law at 5(W.D. Wash. Apr. 25, 2013); Realtek Semiconductor Corp. v.
LSI Corp., 946 F. Supp. 2d 998, 1006(N.D. Cal, 2013) motion to certify appeal denied
sub nom, Realtek Semiconductor Corp. v. LSI Corp., No, C-12-03451-RMW, 2013 WL
3568314(N.D. Cal, July 12, 2013) and appeal dismissed, 565 F. App’x 602(9th Cir,
2014),

7) AR, BEAA HN depte B2 217wl da A Jee) g
F 1 Hg e el Bt TR A ol o] HATA L, ICR A - BA -
TFAHAIE, 2011, 131-134',
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8) o]& A& F &3} Georgia Pacific AF710] 71&9] 71X & Hrsle 7]£ 22 AlA]
3 157FA] 8.4 = A4, 59 840 d|F3IT}. See infra note 26,

9) See Joseph F. Wayland, “Acting Assistant Att'y Gen., Antitrust Div,, U.S. Dep't of
Justice, Remarks Before the Fordham Competition Law Institute: Antitrust Policy in
the Information Age: Protecting Innovation and Competition” 4(Sept, 21, 2012)
[hereinafier, Wayland speech], available at http:// www justice.gov/atr/public/speec
hes/287215.pdf Last visit April, 15, 2016; 245, “EFDF5ES| o 71%3 FAHTA
PAre] Al 7Hs,” TR AT ATy A0 A45.(2015), 7476,

10) FRAND Zofab= AA 85 t7F2 vt A2 dA 5 T3] slgtstofol drte HellA
AANEE AFE JALE o|n] B 2pA AAIAF o] gk S AT+ T Gkl g
o2 ksl Aot} See Doug Lichtman, “Understanding the Rand Commitment,”
Hous, L Rev, Vol .47(2010), p.1043; Mark A. Lemley, “Intellectual Property Rights
and Standard-Setting Organizations,” Cal. L. Rev, Vol, 90(2002), p.1925,
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Stk HAM 7]z A
7ol AHE FRAND
é}@# Aelahe olul SEPZ A}agwsm o4 ALgAo tislA Ak S8 Aok
=s}7| PALE F= gith o|n] EU - n|= AAGE 2 nj b o)
sholgh vhe} o] ‘Feld AARE ATE At QU WA A A
grgsted AT o] 1AL S| sl At 13

)
ONI

(2) SEP HZ|XI2| V= AAldy ol CHE Mz HMie
FRAND #tek-g A3k SEP Hejzke] 7| AA|s|gdl| tigh AFdo] A
FE= A LR T, FAHR] 7l APl diE AlFEE o
A g AlRbe] E7Fu|sler. &, SEP ARl Ak #Rrle] Tle AAlEEE A
A v AS AAR, A9 o)) SHistE ffsl SEP ikt 28
< Walshs 7le AAE FEE ¢ /i, dElE 1Y el BEle

of o] &3t ehiks WalatAl = W bolM e AAEE AgE

ru1m

11) 222 AAApe) theh SAHTA viAl 9 7]& AR A HAISE FA ) e
=7+ B2\A'. See In re Innovatio IP Ventures, LLC Patent Litig., 921 F. Supp. 2d 903,
915-16(N.D. 1lI. 2013).

12) Microsoft Corp. v. Motorola, Inc., 795 F.3d 1024, 1041(9th Cir. 2015); Microsoft
Corp. v. Motorola, Inc., No. C10-1823JLR(Findings of Fact and Conclusions of Law),
2013 WL 2111217, at 18(W.D. Wash. Apr. 25, 2013); In re Innovatio IP Ventures, LLC
Patent Litig., No. 11 C 9308 2012 WL 8500139, 921 F. Supp. 2d 903(N.D. 1ll. 2013).

13) See CJEU Huawei v. ZTE, C-170/13. July 16, 2015; Apple, Inc. v. Motorola, Inc.,
869 F. Supp. 2d 901, 914(N.D, Ill. 2012); Microsoft Corp. v. Motorola, Inc., No.
10-cv-1823, 2012 U.S. Dist. LEXIS 170587, at *33-34(W.D. Wash. Nov. 30, 2012);
Realtek Semiconductor Corp. v. LSI Corp., No. C-12-03451, 2013 U.S. Dist. LEXIS
71311(N.D. Cal, May 20, 2013).



©%% — FRAND Shobe Sluhat a2 3o wey BesE 67

ole} #&al, ol SEP A A} SEP AAE S8 Alzte 54
A A A Z2 A3Ake] Az - s HAstEA U
ArEES B4 ¢kar, A LA elA FF ek} SEP

w9 7l AAFES AAG el Bl2a AW dAnjzds T A
2 dAgshs #o] ZAIHIL gk 19 o 2fgh ] Al Wl w2 SEP
AN FEo| FulAEL EEvel B SEP Aol 5N E
ThAl Al Astefof sfar, A ko FEo] AWE P Esta &
A7t A e, olo} 2o YL SEP A} V& AR VEE 5
& AA] Fgo] obdeEt ‘HF FE S kA AFAA AAs oL
22)7] 93 B o AlgEEd|, SEP A 2EY FEHAE 2
ataL, Fuljztell Al o] An] &S BAA7] 7] wiel EEe] dES &
A AR o] &S el = Slok. olEd Vel B W Ss A
AE F BHoR AFE FETeh BER BES T AAEE SEP
ek 7] S a7k, fr5 SAEE Ve dA] e vEA A
AEE FollA, 29 thAl AA| kA (Multi-Level Licensing)’, 2%HA] 2 A]
2k (Two-tier/Dual Licensing)'¢|2til T & ==, 2 55 AFA 7o &
YA o g ARG STt 1)

o] ‘ThehA|l AAJ2FA (Multi-Level Licensing) @] 3412 Ag|2te] 2 W35t
AAslEts ol Al - A 553FS Tld AR Mg THA
SEP AgjztellA] A 85 AFsal I ARES slEhtes 278kl k=
oA AHY el AGHFA (Post-sale Restriction)' o]l #@3te] A&l

53 Hxdvlol Sl it 7hsAdol =o ot Heldes S fE &

¢

14) Qualcomm, “Response to the Commission’s Request for Written Submissions in
Certain Wireless Communication Devices, Portable Music and Data Processing
Devices, Computers and Components Thereof,” Inv, No, 337-TA-745(June 25, 2012).
Available at http://www, essentialpatentblog, com/wp-content/uploads/sites/64/2012/
12/337-TA-745-Qualcomm-Initial-Submission-re-public-interest, pdf Last visit April 15
2016.

15) A7 143, g dui2Eel= okl ZAdold B E1] JAE WAL oojH]
o] A A9 gy 9l el thgk 21,7 201441742354(2015.8.3.), 109,
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16) Lexmark Int'l, Inc, v, Impression Prods., Inc,, Nos. 14-1617, -1619(slip op.)(Fed.
Cir. Feb. 12, 2016).

17) Maurits Dolmans, “Standards for Standards,” Fordham Int'l LJ., Vol.26(2002), pp.
200-201,
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international Reference on 21st Century Patent Licensing, Patent Pools and Patent

Platforms, Aspatore Books, 2004, p.27.
19) Goldstein and Kearsey, supra note 18, at 27.
20) Goldstein and Kearsey, supra note 18, at 143-145.

at 144-145.

18) Larry M. Goldstein & Brian N. Kearsey, Technology Patent Licensing: An
22) Goldstein and Kearsey, supra note 18, at 27-28,
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2. 71eANE Y 2 YRl gE AR 71E
(1) Ssialsh sHaIZo| BE FRAND AR J|Z0| S44

& g
3t Ak o3 A=z o] FEoALE on|El= FRAND
2] 2 A| & .(Fair Reasonable Royalty)= & A3+ A
El?‘%/\}gl Xﬂﬁ&O] %—t— Arkz ] S| HAtelA o] A= e A”
Zl el Nd5S WA R stmex 2= ojof &
7 S e 5l Sol gle g ¥
°l 213 }L ‘U‘Elﬁ F FAAPL 7 08 et lS deld ARV
3 7)ol Hrh 2 ML olHE FeH AARE A FY AR &
d 55 gt 7= HAR, 2 FAF 71%91 A7+

= =
P 25 EP“P A3 753 AAIR7E gl Aol sl AFelM Zle
J

>

23) See 5%k, o] FH(THAE A7), 188-1931; Suzanne Michel, “Bargaining for
RAND Royalties in the Shadow of Patent Remedies Law,” Antitrust L. J., Vol.77(2011),
p.894; Layne-Farrar et al., “Pricing Patents for Licensing in Standard-Setting
Organizations: Making Sense of FRAND Commitments,” Antitrust L. J., Vol.74(2007),
p70SCEST Aalol sl Reld AR el o RdAe A
Georgia-PacificA}19] 157 Q4+ FRANDE $J3} 714 W alsl Sabo]ar, E—f— 7]
T 7] FHd o3k Feld HAAsd golaA A8 F e AR B
Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297, 314, fn.8(3rd Cir. 2007).

24) |Z3} A= BlW wE fARBPI SS AN <ls A 2alo] ol (Lost Profityo]
delAoR 74 9FHA o o, % ALl A WAk AA elo] & DA
7} geldola ApH o 7 §Hol3k e el H A A B (Reasonable Royalty) & AHg31aL
o|ZE 1 EdlH o g AT}, See 35 U.S.C. §284; 53| A|128%; John M., Skenyon
et al,, Patent Damages Law and Practice, West Pub. Co., 2011, §§1:1, pp. 1-3.

25) T € 2006.4.27.4131 20030H15006 T2,
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26) Georgia-Pacific Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116, 1120 (S.D.N.Y.
1970), modified and affd, 446 F.2d 295(2d Cir, 1971) 32 @abellA g 15714
a2 1) Fal ARt Fal 7ol tsto] v AAlaket AER VLA R, 2) FAE
5o gk A, 3) ArAICke] A7 B 9], H5AR ] dEHA] oA Fo &
5174, 5) Es]AA e} AA AR FABA AF, 6) HIES AT gk dF, 7) A
k717, 8) S AIF] FA £, 9171, 9) A7 v|agt SSAF] &85
g o], 10) 53F IRt 4 Fds A=, 11) AsAte] AMAE, 2 ARl gigh
7HA JE5A, 12) 54 Fokolx] # AL o] &2 ulriA el Eu) v, 13) H &
S AEFH FHEE 539 7|40l 14) AETt A, 15) SR Al A=Al 5514
2o} B3| A A7} &5l A-E 7 AA|R); Skenyon et al., supra note 24, § 3:6, at 3—
25; 2] thE A A28z 48] B4 AARE AT 0] Georgia-Pacific Aol A
Algh 157FA] @49} kg Sad o] ARAQ] 7ed] 7HA'E S AN S A &
2 842 AL Y}, See Y 2006.4.27. 4131 20036415006 H4,

27) See Ericsson, Inc, v, D-Link Sys., Inc., 773 F.3d 1201, 1230-31(Fed.Cir. 2014);
Microsoft Corp. v. Motorola, Inc., 795 F.3d 1024, 1044(9th Cir. 2015).

28) Microsoft Corp. v, Motorola, Inc., No, C10-1823]JLR, 2013 WL 2111217, at *67, 69
(W.D. Wash. Apr. 25, 2013); In re Innovatio IP Ventures, LLC Patent Litig., No. 11 C
9308, 2013 WL 5593609, at *32(N.D, IlI. Oct, 3, 2013).
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29) See Ericsson, 773 F.3d at 1230-1231; Microsoft Corp. v. Motorola, Inc., 795 F.3d
1024, 1044(9th Cir. 2015); CSIRO(Commonwealth Sci. & Indus. Research Organisation
v. Cisco Sys. Inc.), 809 F.3d 1295, 1305(Fed. Cir. 2015).

30) Daniel G, Swanson & William J, Baumol, “Reasonable and Nondiscriminatory
(RAND) Royalties, Standards Selection, and Control of Market Power,” Antitrust L J.,
Vol.73(2005), p.10; Goldstein and Kearsey, supra note 18, at 145.

31) Microsoft Corp. v. Motorola, Inc., No. C10-1823]JLR(Findings of Fact and
Conclusions of Law), 2013 WL 2111217, at 19-20(W.D. Wash. Apr, 25, 2013).

32) In re Innovatio IP Ventures, LLC Patent Litig., No. 11 C 9308 2012 WL 8500139, 921
F. Supp. 2d 903(N.D. Il 2013)("7}¢¢] o7t A2 He A-e 1997d 22 BEo] A
o531 o PAPE BAlS] 7168 Agah7] Ak AlH B2l (i, at 14),
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33) See supra note 12,

34) Ericsson, 773 F.3d at 1230; Microsoft Corp. v. Motorola, Inc., No, C10-1823JLR,
2013 WL 2111217, at *18(W.D. Wash. Apr. 25, 2013).

35) Ericsson, 773 F.3d at 1231,

36) Microsoft Corp. v. Motorola, Inc.,, No. C10-1823-JLR(Findings of Fact and
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Conclusions of Law), 2013 WL 2111217, at 18-20(W.D. Wash. Apr, 25, 2013).

37) CSIRO, 809 F.3d at 1305(“The district court:-- erred because it did not account for
standardization.” “---the district court because the 069 patent is essential to the 802.11
standard.”).
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Salable Patent-Practicing Unit, ©]&} “SSPPU”")’ 7}4 of] H%3}+= Z o]t} 38 t}ut,
SN2z, ol weh AARsL 54 534N FEol ohd
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o, 53 US ArEteE 7P A @9l REo] BE AAS Ao 7
7} Hojof g} i Fst o, vl A AR e ol dd S 717
3 QAT 40 A BE 5‘64?&94 AN & A7) %7} SSPPUZF Bl Ao] 7]1E

o2 HAL 53H AN
Fadk AR 2d3ol A A%
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& S dies e %zﬂp_; 0§ 7 3
9 1SUNRE Fashe J1E 97 Sol o8 Bage sk 9
o0 T2l o] ARdelA] B4 FRAND SHobg A3 7)) sl
of 2ol et Aoz, A AR ATl e Felxte] sefo] w2
SH= FRAND o} 7|2 0|9} th2 a4 o] Fhssith

(2) FRAND HAIZE 28t 7|=7/0{E HEQ| 7|=EHe|(Base)
FRAND A5 QbeA 7|7 & #83h= 7|% 7|52 AR, FRAND
stef 7] e AFE Vo= A S A 2ea AE 7HAE Al

38) Versata Software, Inc, v, SAP Am,, Inc,, 717 F.3d 1255, 1268(Fed, Cir, 2013) cert,
denied, 134 S. Ct. 1013, 187 L. Ed. 2d 851(2014); SynQor, Inc. v. Artesyn
Technologies, Inc., 709 F.3d 1365, 1383(Fed.Cir, 2013); Laser Dynamics, Inc, v,
Quanta Computer, Inc., 694 F.3d 51, 67-68(Fed. Cir., 2012); Uniloc USA, Inc. v.
Microsoft Corp., 632 F.3d 1292, 1318(Fed.Cir,2011).

39) Id ; Garretson v, Clark, 111 U.S. 120, 121(1884).

40) CSIRO, 809 F.3d at 1304(H & T thalol] ApZA ol 7123k A& Abgo] o3
B ashehn AMskn 4R O 93] Ferbsahths 4e 445k 3

41) CSIRO, 809 F.3d at 1303(Fed. Cir, 2015).
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He A I 48 S5 45t AF AA 7ML VISEMVRISE
FRAND HA5 5 AT A& 87 5 gtk 22 FRAND Zepr|s=
o] ZFH A H 7HAE At &t 7eo] AF 7dE v aLels
H 5359 AT BES o8-Sk HE S FE ol okl T AAIR-
Fol & Futel gtk &, 7l AHRA 71X E SH317] Ag 71 FelA
F3f SEPS] 7hx|e} &S on|El= ‘HF o] HIES|A|F nlA= T
2 49 ' (Georgia-Pacific 7158 6, 8824, W 2] 7] &7} 2] (Georgia-Pacific
7179 139) 5 BF EF 34 do 2FsH At weba £4)9] SEP
7 B 85 9% A FRo 2 FEY A2 EHE V= AAE A
g QoA AlSj T 42 A SEP7E BEol8 HFAFE ol BES &
Algle]l FastE &8 7152 8avte 2 HAARE sHgstoof dh=t,
ol & #aiM = T 7hes 7Pt 22 53] AAIRE S vt A S Ve
2 AANFE A= Aol BHdsittal & & Qi

t yolrt, F57hde] HASE 548 agste] S5 A g el
AlgHS 8% FRAND k2 o]n] SSPPU 7|55 AR A7|eo s A
A Ao R sjMd s v, F, vy dS TS HAe &
A 2 5284 3A4S 12ld o SEP AA| 27} FRAND 7|50 53517
A= s FA A RS st HF FFEAA ddEHE

71%9) A2 915 Y ESBAZTH BE 95 5512 ot Y £ad

touge mestelol @tn @Hsm ok g Hof, e

42) Microsoft Corp. v. Motorola, Inc., No. C10-1823JLR(Findings of Fact and Conclusions
of Law), 2013 WL 2111217, at 18-19(W.D, Wash. Apr. 25, 2013).
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Qualcomm®] SEP é_!*]iﬂ— FAIE 3G, 4G 52| T4 ®Fol dojA| SEP

2= 6000707 @ 2eld], Qualcomme] &7 =2 Z; SEP9]| thal A

AN g 7S AA FlE Sz o2 A s 79l AA| SEP

HYAEAA AL 7|Ed A ez FUE dul7lE S |
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B0 015} L A AR 2 Bl A Sl JeAez

= == 9
Ae A & ) AEo] B B8l 3L 23709 Sz FAHKD Aol
£ AT 5 Yotk B A FFo] BT B /%S AT gl B
S5z PR A Aol of 9HS QRFHE o] WAnF k214
g 9132 WEST ek 53], Aol B M5 A4 ke

43) Microsoft Corp., 2013 WL 2111217, at 11-12; In re Innovatio IP Ventures, LLC Patent
Litig., No. 11 C 9308, 2013 WL 5593609, at *9(N.D. Ill. Oct. 3, 2013).

44) dHAE, B WS, E Y] A FERS) AT B AR TR,
179%.(2015.3.), 1069, T 7] 9] ol A28 ARzdollM 32 I SEP7} F2 FA 54
Zleolvt HAE L, FoEY Aoz, txE o], Fhue}, vlo] =, 25, vl g, H=
2] 2 Os Fhe REHgolE B75a TAFA SEpe] AAE AR J1FOR FHEF
AEAE7] o] ‘9AE) o] “uj7}E-e AFR-3FT}. See David J. Goodman & Robert
A. Myers, “3G Cellular Standards and Patents,” Submitted for presentation IEEE
Wireless 2005 Proceedings, 2005, p.3 Available at http://www frlicense.com/wire
lesscom2005. pdf Last Visit April 15 2016,

45) In re Innovatio IP Ventures, LLC Patent Litig., No. 11 C 9308, 2013 WL 5593609, at
*9(N.D. Ill. Oct, 3, 2013).

46) oo} 2 AR A w]= AL H AL AR WIFL 0354 55 AASHE T3¢
3k AN B E BAH AHA o] Avi7AS 71E o 2 2HE3EIY. See In re Innovatio TP
Ventures, LLC Patent Litig., No. 11 C 9308, 2013 WL 5593609, at *43(N.D. Ill. Oct, 3,
2013); VG, “BF 5 53](SEPs) 9] FRAND A7 21 7)ol #ak A7) T2
2kedTty 1138 A|23.(2016), 1679,

47) LaserDynamics, Inc. v, Quanta Computer, Inc., 694 F.3d 51, 67(Fed. Cir. 2012)("A
R BEo2 FHE Be PAREC SR AxHE A5 WA HEE 7}
AE 7IEo 8 AAEE ste A2 SeAATE FAdsA 2 3o vAs) el
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wEhA] oo} e Bt7)5 o FEd AE-EE 53 7|e ] ARH THR|=
77k e] RES FH A AES 4T HE AR 7= E A}
= o] B1gsta, o] E 9lsiM HAA s dutd o g ‘g 7hs3k 7 &
53] AARE S VFo R gt Aol HAsit) 48 A, 718 AFH
o e HA BE ZF shtel Memoryol] B3 DRAM BEF7]&9] £3
A 24 g7t EAEAE 20091 Rambus AP A EU ARG =& A7}
® ‘DRAMS] 7} B33 A7} A'e] 1.5%E Fheld AA '] o) J3kal
© 2 A3} IL RambusE o] &8It} 49

v, &2 A s AT AAE AR 2
Figed i

1. FRAND ‘A8 A& #Adstr] 93t 4 7|59 d9A

ojn] ZuE ulel o] H WAAS 3l FRAND 7]|Edl F3sh= g
A ANge B2 A Ve AR MRS Ve AAEHA 9l

3 RS s S3ES o3

48) FTC and DQJ, The Evolving IP Marketplace: Aligning Patent Notice and Remedies
with Competition (2011), at 212, Available at http://www _ftc. gov/reports/evolving-ip-
marketplace-aligning-patent-notice-remedies-competition) Last visit April 15 2016,

49) See EU Commission Decision, Case COMP/38.636 — RAMBUS, 9/12/2009, para 49,



80 A A AT A11A A3E (20161 9Y)
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A AAATY T 7140 AR A} Felw B2 Fstelof st
SEP B4t AR 3ol A7} Hie sEpe] §3 AHE A), F317]
F2 e8] AAEA ow 9% A B s

olsh #es), FRAND 314 9] 7|Ze] B Fed'e F94 del )
S AL T AR T14e) AR Ao FARS] 7]l el B

stojof b= AE7IES WEskaL laL, o)A Ag|rbe] Al A
B 5745 AAH 02 Akl S sttt wpebA FHask AAbt Ve
o] A 7px'e} A= AAEE A7) 918 B AAE ARE
A, AAE AR HAAE A Q47 T8 22 T]Fe dX|Ek= AQIA
£ gelet] 1M o2 Jed oFE HFE T Ut & Eo, FElH
ANEE V&Y ABH 71X} AFE 7G2S AAR 7] ulEoll ?iﬂ@

7} 5olo] 3 B B37h HEAE] T el Vodshs FE T} R, A
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£ ARE FEE 27} ol BelAvt DRHe A2 27 uf
o g Ao 4T 5 glek & 1. 2 (DelA] s vhg} 2ol o]
SHhshE A% Aol Hel ANE BHL F51714e] WA ofR o] that $aat
& 2z AR FoI rRAND Sofll S1a1eh Aole. web

50) See supralll. 1,111, 2 (2).
51) See supralll, 2 (2).
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The Threshold for Judgement to Determine to
Unreasonable Royalty Claim constituting Violation
of FRAND Commitment

Oh Seunghan*

It is important to understand FRAND commitment to limit license
policy, license methods, and license rate with view to licensees making
use of standard technologies freely, In particular, the FRAND
commitment restricts IP proprietors discretionary power on ‘the royalty
for Standard Essential Patent(hereinafter, “SEP”) .

Thus the royalty, based on the FRAND commitment, should be defined
with ‘reasonable royalty’, the approximate value of that technological
contribution and not the value of its widespread adoption due to
standardization. Moreover, the reasonable royalty based on the FRAND
commitment be suggested as the same as reasonable royalty, determined
by a judge in a patent infringement case and has used Georgia—Pacific
factors to analyze the value of the patented feature,

For this reason, SEP patentees’ unilateral request without reasonable
process to estimate the value of patent technologies for the SEP royalty
should be understood as a violation of FRAND commitment, The
example of SEP patentees’ unreasonable unilateral request for SEP royalty

would be such as denying any claim chart for royalty calculation, or only

* Professor, Ajou University Law School.
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allowing package licensing including non-SEP technology or demanding
value added by the standardization without being based on the

incremental value that the patented invention adds.

Keyword

Reasonable Royalty, Standard Essential Patent(SEP”), FRAND Royalty, SEP Misuse,
Determining Royalty Rates for SEP
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