RIAR AT X 133 H12(2018, 3)
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20184 18 31
20184 28 212(AALRI 1), 20181 28

The Journal of Intellectual Property 232(AAIR|2] 2), 2018 28 13 (AALR & 3)
Vol 13 No.1 March 2018 A RHEHH A X) 2018 28 282
E5 ITEO o] E§ *
v S5 ALEgo] W] SHUdAZA
z 7 8
1A 8 2. Frgshn FAIF ol Hd=el A
i1, 7)ol 2 % S84 4 3} 7)) £
1. HASSHST S 44 v, AZ2& 71E A9
et 1. MoT =] Ajgla} Aet7|F¢]
2. B3 Ao &3 7 xol& AN H
o] &4 2. F7H A 7|1E
3. 53tdA 44 94 3. @3 MPEPO| W& E3|t)/d24
m, S3itfd2 23 ®9le] g 4 ot
1. 7150 A AT 534 Z V.2 &
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A2017-43.(2017) 2 4 -
= X7 St AL ZAL, R EHEbAL
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%9 olfrel M Aol HER AR T2 IR ] E3]
‘)% B4 AxEso] wie] Selth A4
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o =ge el ARH B Wl Svh Al vhsl alsh A
ANEE FAoR A Mo Ak, v S5 A1012E W'}
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o o

OIEME %%ﬂ :LEHH 7 %‘r ng:wgg z}i]]l—,_—
Yt EM % EEJQ‘O] 7]

rlr ot
:.N:
jﬂ
g
j& r1r il

U AF(AFEz2aY (AEF ATEe B 715uA B MEH s
woleh) et el vlal AAIAo R Baste] Fold el glrk &
sl Aol Uk, B, Sensel e Sslye] 34 BHo) /)
Zabe] WA R Al /1% B Aglo] MAT 5 ol B sk &
Wol A shebslof geh el @Tel SSMat TATE Bl W A
%0 o Y Bl B S B9Y)Ee] Betel, vel
AFE B o] B9 B 2] A SWo o) FAA 5w of
Ueh vk there nRES A8 Bast Ak

Soi, AFEHEZROY, 2ZEQof, HFE oH ¢l 2ZEQof LY, 2ZE 0| S5, Sl

ARHA HAES|TIA, ARIE o], ZITE] B 2hh AA|E



B7VE — VS SN AT Ed o] Wyl SU3AAA 55

A &
Selehe 97 WeelA THE B SIS Sel2 wssA, 2
FHE] 2 232 (computer program, ©|3} ‘Z g ol2} dth o] St
ZJ(patent subject matter eligibility) o] #3}F =2]= o} 2] P o|t} tjL-0] 7
FE A g ek kst Ay A5 7], 43F AFG ¢l ¢lFA]
, AREQIEYl & AFFE ok AREALES o] &3 Hl=Y2T) HefH o s
st | A e B9 o] Favt S7hEh
agx g8 TFFE #E 2 AR S Al - K A A7 v
= 2 f-HAg(European Union, EU)9] AAM |3 Al#|Eo] 2ol =)
| 92 AAIEE AR AAIES FARAT, A APPIEE 113

2 MRS AAFE] Besh AVIES Farste] AP ek w8

_1>J

J ofr

5%, B 2 e v Fo deel ol wizksiA wkgs) gk,
U 71ge] vme g &Y nj=5sdSs F5se 497 Bk 1
A AFH B wy o] SSULE A Bl vl Atdle] AT FF
a3ty g, n555 el el We S AY £
A01xe] FaE s F e WY, F HASI N (stautory subject

1) SEuvets =2 a3 @sk do el HitH #H I 8o & AMEERAL, vmS
‘AFEH T8 Y (computer-implemented inventions)’ §0]& AFg-3lt} o] =& A
25 71802 stal HQ o whet $AE V|Esth, 28 T2 a3 #ek W olgtes
g W AY Axdhe gl T2 A WY EE AZEJY #E dyes

7@t ok, A 2L o] 2 TS Fxste] ‘LZEg ] Wy o7 7]1&Hr)

2) AZE Y o](software)= FAFE T2 IWS 0| E3|e] ZE T37]|<A (program description)
2 2 73 YA (program specification) 5 2] B ZA}F (supporting material) 2 2]u]
St ol HollA AFHZE 1S AT EJ SR 7] 4= Utk LA o] Sl
v)=r 539 #Este] AT E e AFHZEAUS on|de), ok, -2 THFE
#A 3 AR 2 AT Edold FojE 2w FRIEZ o] Z4A 7tEH
o|H AT E ]S 7|&slA G AFEH TR OW k= T2 J:W0 7 7|L3kT}

3) M= A A o] oA B AR =0, 1783} - A E, g A
YA Br|E—v A dH Y Alice v. CLS HAE Tz, TAgA 2, Al445
(2014), 25-26'H =,



56 AAAAAT A138 A1E(2018F 39)

matter) o] B FsH=A] o #HEF Aolch, 53] HAFE FH Ao S5

AL A A vl A 2E e dFe =)ok Maly) ldEl, 20000 F

wholl AFE il =

o] AN & Ael S sl Reb=a et
OB o] =L

choll thal el AAIES TSR

3l =gkt

ol
R
o
Sl
2
L
4z
)
i

1RSI S A4y Be

HZESH A100Z(B)(a)= ¥ (invention)S & (invention) T+ 24
(discovery) . 2 Ao}, 28|l T A|101%2+=
H (process), 7] Al(machine), A ZE (manufacture) &2 ZAE-(composition of
matter), = 0|5 9] A58}l F-8-3F 7] & (improvement) & BE 3L AU 7
3t A= FTEA] o] HE9 ZZ(conditions) & & A (requirements) ]| w2}
SRS e 5612 W 4 ook 2k AAS S PR, o]
2 1790 o|F FHo| BAX o7 Zo Ao EAUCHD 3 o)
Ao1ze Fesl=Alddl 7]xste] St dA A o] AdtEH=d|, el
o5 2 FAF o]Eo] AT v|=-5F]AEA (United States Patent and
Trademark Office: USPTO, 0|3} ‘0] ZE5| 4 o8} stthS [E3] AA} A} vf
& (Manual of Patent Examining Procedure: MPEP)j o] 2 7|52 A|Als] &

o

4) Menell, Peter S. et al., Intellectual Property in the New Technological Age 2017:
Volume, I Perspectives, Trade Secrets and Patents, Clause8Publishing, 2017, p.277.



(1) AKHA ofQlet T2 20| Es|CHANMZAN HX

“ZFAH 2 (laws of nature), AFAE A (natural phenomena), 2] (principle),

217 o}o|t] o (abstract idea), o}o|t]o] 1 R}FA|(idea itself), =2 o}o|T]
o](fundamental idea)= 53518 7-¢-, 53] x}ol| &J3lf o] % #8}4 ZIH of u}p
E oFs S Amol A7) 55 el afdste] el Aol

N
-~

2 5 gone BeYgel | & Gk ol2'9o] BAE Bl 2 9F
A% 7F2] (longstanding rule)’,0 < APH A o 9] (judicial exception)?) 2 &
AL od= 9] 1841 Neilson v, Harford® A} oA 2] HZH |

, Le Roy v, Tatham? A}Z, OReilly v, Morsel® A}z, Funk

2 oox &
e 0 2
32
o
o

pous
o
[t

Brothers Seed Co. v. Kalo Inoculant Co.1D A} 5& AXHA] &=12x]

At
83 19513 In re Abrams!3 AR <] CCPA(Court of Customs and Patent

Appeals)1 D= R ko] AAapEo] S sl Al Aol

o] Aol tid s el A7, 531 A7 AR, 20006, 69, ] &
‘Long-standing doctrine’ ©. 2 7]& 3T},

6) Gottschalk v, Benson, 409 U.S. 63 (1972).

7) 5L APH A 2] & ‘FAA olo]t]o](abstract idea), AFIH 2] (law of nature)
= 2F3# AH(natural phenomenon) 2 k2] A AHE-(product of nature)'?] HF2 A
2](U.S. Patent & Trademark Office, “Decisions holding claims eligible and identifying
abstract ideas”, U.S. Patent & Trademark Office, ¢https://www.uspto,gov/sites/defaul
t/files/documents/ieg-qrs. pdfy , 74 Q: 2018.1.28.)3kc}, 2Z Xt o] AL F oA o}
&FsHA A=Ed

8) (1841) 151 ER 12606,

9) 55 U.S. (14 How.) 156 (1852).

10) 56 U.S. (15 How.) 62 (1853).

11) 333 U.S. 127 (1948).

12) Menell, Peter S, & Mark A, Lemley & Robert P, Merges, supra note 4, pp.278-281.

13) 188 F.2d 165, 89 U.S.P.Q. (BNA) 266 (C.C.P.A. 1951).

14) 1982d 109 1Y o] A<=5]8F 4 1 (Court of Appeals for the Federal Circuit, CAFC)
2 n=53H AR ol gk el Ml ofye}t 53] Ao FHs A
Qo] nE o] BIS CCPARTE AMESITH(Chiappetta, Vincent, “Patentability
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o)el e Bk B T BAH T, o) F Pl FEH P o] HuH 4
o 2 (mental steps doctrine)’150]] o]&] T2 T3 Ty WS AAEHA A
Ao, T TSP 19689 AFE T2 IR B BoS

Q9] A} 7Fe] =82l (guidelines for the examination of patent applications on
computer programs) 17 o] AFAE Q1-83pHA] 229 gl Tof gk Iy
Eaue 4 ge ANA o g Ba T2 3 B (process)
|(apparatus) ] oJH P& FolEE T2 W I A= 53|t do] of
R e AAa, thet WAE Z2ag o) s s
71578 (programmed computer, Z2 1WA H AFE) T &% 3= AYLksh
te aaE% Agsl) S Echd Ssdel BaEel A%
ATk k18 FA®= 22 2A|, 53] oo 7

r
Ni

oo o o?‘i
k)
r1r

2] Z(mathematical formulas and algorithms)& S22 0}0]1“40] pARSE L
o2 HAFHEH o= BE APHA dl e e

oo thsl, ¢-2] ArIEE T2 2XE, 7§E-‘4 ek AA S
AANAL olgat 712 Aol Aol olua el Hele] BaA
ol S|t dellA A0t F=d], W A9z B A7 FAIAY A
W Aol Weh T2awe) F14e] FANEL, el S84 BAA

i,
ﬂ J

of Computer Software Instruction as an “Article of Manufacture™ Software as Such as
the Right Stuff”, /. Marshall ], Computer & Info, L., Vol ,17(1998), p.107).

15) o]AL AX1A 74 = (mental process doctrme)S’_f—_E 4 A ch(lemley, Mark
A. etal., Sofiware and Internet Law, Second Edition, Aspen Publishers, 2003, p.155).

16) o]F<], §ke] =42, 104,

17) U.S. Patent & Trademark Office, 33 Fed. Reg. 15581, 15610-1 (Oct. 22, 1968).

18) olal 4, Tm=E&|,, A4, SHUA A LGBAE], 2012, 2969; Dennis, Johanna
K.P., “Owning methods of conducting business in cyberspace”, Cyberspace Law:
Censorship and Regulation of the Internet, Edit. by Hannibal Travis, Routledge, 2013,
p.78.

19) U.S. Patent & Trademark Office, “Manual of Patent Examining Procedure (MPEP)”,
Rev. 07.2015, U.S. Patent & Trademark Office, November, 2015, p.2100-14
(hereinafter USPTO, MPEP(2015)).

20) 5317, e # 0 AXPIET, §8A, 20147, 1794,

2) EHUe PR el2 fAlgolt Aol Fratn g, vge] Z2age 2
Sog ARt AdEoR 1Y) ol¥R S go R B AFeA Rirhe 3



(@) gaplelol H3xel 2

re Prater?d) AFAS A7) 2 o}l AFA A7LA], CCPAE A AIA
S AASIT =2 oW FH dyo] EF A 2 Ao A0 E

A& F<3] flstetA] o] Al sl gHalel 3 A& B lrt.2>

(3) EEt= 2eh 7|08 HA|
CCPAS] A=A A& 19724 Gottschalk v, Benson2® ALz (]38} ‘Benson

Ajzrolet ghehyoll ] Zhaksel Fh2etgich ) o] Al 7 ue] 21}

1071 4=(Binary Coded Decimal: BCD)E w57 231452 W3l Wo] 53]
Hd W (process) o] B st=A17F A EH AT, T AL QB Et
A2 7T JAA 52 A0S ATAWEA | ofo|t]olo] S8l Hof
& & glohar AT, 23 o] WAL of W] Ao B3 Hols)
A A "ok g, o] M| A darege HIrE o A E u)
= Al9lshd A=A 2] §-&(substantial practical apphcatlon)c’] %)% kol st
Wl 531& Folotd darels I AAlol 535 Fofsf 78 darg

37} ot Z2 o] Ao sjFEHEA o wet B AR5 A 4 gloyt, O
AAZ AAE 0 2 fedele A dAIR Beld,

22) B3, 2014 ZFE A L AAIE AR - A AR, W8, swES| o {847,
E3|3, 2014.7.22, 17-19%, <https://spri. kr/wp-content/uploads/2014/10/20141001_
082157, pdfy , 7144 2018.1.29,

23) W3, 14 AFE S I AAIE A AR HA, dHE, swES 9] {847, SPRi
FORUM 73], AZ E QoA ATA | 2014,7.22, <(https://youtu, be/SFhs20LTFNU) , 7
Al 2018.1.29.

24) 415 F.2d 1393, 162 U.S.P.Q. 541 (BNA) (C.C.P.A. 1909).

25) Chiappetta, Vincent, supra note 14, pp.106-107,

26) 409 U.S. 63(1972).

27) Chiappetta, Vincent, supra note 14, p.107.

28) o]F}, ekol =, 109,
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=& M FH3=(preempt) R go X
=, 2RO, 53] oA £3HE 4 dags
A7 40] girka ek,

a3l o] el wge] Sadidte] Hew VA = g9 A
Hol 7Y, 71Al e A7 SAHA vk Az B (articles or
materials)& TFE + U2 E(different state or thing) & WS =Z 2
FafoF gk stef, V1A
o] 7|Zol2& AABOYTE 2 o] de T2 A W] S
ARARNE RAS = 202 A% o 1 on|9} W] e oA
o] B3] 449l CCPASE H9H9) B3] Aol =g Qo)
aet o] AR7le] olge] Z2aY wil Wiel BslthdA Ay wae 7]

Zol&o] HAUAL 3D o] F-o] FAFL o]0l 7|%F o] &2 HHAA Uk

b
o
z
%
r\o

=& urlela g2

e 940 S5y

£
by Ir

T+ W3k (Machine or Transformation, MoT)' 2]

(1) o™ S8 7I1EF9AH o] e FR)2 HAl
1978'd Parker v. Flook33) A} (0]3} ‘Flook A}’ elg} shth)& “AH A S
A d o] Ed}= HH (Method for Updating Alarm Limits)"ol] #8F A 2ld], o] ®

He 2dror 24 W dAgs @es] S48k A WA 2, G

29) darg]Z] t3l, In re Freeman, 573 F.2d 1237 (C.C.P.A. 1978), In re Walter, 618
F.2d 758 (C.C.P.A. 1980) ¥ In re Abele, 684 F.2d 902 (C.C.P.A. 1982)8 %3l
Freeman-Walter-Abele B| ~E7} A =gt} o] EﬂiEt Wz Fy o] 2P Ho g =
= A H 22 Benson AN AFE daleEe Ydsh=AE Ak, dT ¢
g&o] 583 24 E T+ 2] I (physical elements or process steps)ol] o™ 2]
O 2E HEH=AE AAst= Aolg, o] s+ Wikipedia, “Freeman-Walter-
Abele Test”, Wikipedia, (https://en, wikipedia,org/wiki/Freeman-Walter-Abele_Test) ,
A 2018.2.28, F=

30) Peter S. Menell & Mark A. Lemley & Robert P. Merges, supra note 4, p.283.

31) Chiappetta, Vincent, supra note 14, p.107.

32) o]Fe, ekel =, 5H.

33) 437 U.S. 584 (1978).



:L%JX]UJ' ?ﬂ%ﬂ}%%% Benson AF1e] @A 7] xa) 3H4 42 &
sthAto] & 4= gQitkar dl=d], OReilly v. Morse3 Al7lolA] Neilson v,
Harford3® A} o] #2A-& 2F=8)o] x}$3°d 8 (natural philosophy) o]y 233}
B (physical science)ol| A 9] Y]] WAL ‘TR H A H(as well known) 7t
FHof ghal =gk Fts 18T 2y o] e ApAd ol
g4 F2o] ‘TAE Aolgte I deo FoH 8ol A= A, 5 oA
E9] &89 ofH = A9 A 7l (inventive concept)©] = -0 E3] o)
ol & o il AdvhE e 3-8 Y3 (inventive application doctrine)],
il o]AEo] Alatetal &3 Tx2E 71zl 7 &l AREE A=A
oAH-5 FAA ARl A-g3te] Atst ek, Bgh o] MY AR ] o)
Aol 53512 & glvhs a2 AdddEe] Wol ofdekes ddkths
- EC] HEo| Hosty] S8 s w sdetA| etk &
o

o 224 ofsl o] 7128tk Yr}.30

o

34) 56 U.S. (15 How.) 62 (1853).

35) (1841) 151 ER 1266,

36) o]9} A “ZU &<l ¥ (underlying notion)S Yo dugFo 2 ¥
54 a7t P A BAE Selhs Aol Aol “1el (33
o thek el A&7t FES] Rl thgk T 2oliet. - T o] J&ﬁ]
o] o] 7Idn| A W& wxsy| Holx e EAgct. 2ujrkx] EAlsh=
A e] FEE 1AL v AlEe] 2AE Ik XHEE k= oj| ?ﬂﬂ—r— 7}X4
oA GE, - 53] 7hee v ©es] 2R G AA] ¢ Aol ofuE} Al

7 7

J

>,\I
o o
rlo

oy
X

i)
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g, o] Ml A101x B3 SN FH AN deke] A= A102x
103%2] A9t (novelty) ¥ 28 A4 (obviousness) F-A42h= & o] gt
Ak, 2FARE o] o] WAL W] 2atA ot 53t dA 4
gekel] Ak AJAA A tha) 33d7te] =Ao] UL, o] =L o}
Diamond v, Diehr37) A}z1ol| A E4}t) 38)

ST =
ﬁié
[‘E

o

o

(2) HMESs{tiae| xHshA
19801 Diamond v. Chakrabarty3? Apz1e] SAultisH e 1952\d S35
N H A F38 9] 913) B 1A (committee reports)ol] T2 23] 7} v] =5

S Al1012] HASSI S 17t o3 nhsozl e ofeff mE A

2 TP A0 Rage0S Be] Frhx Yot TPAT o] Yoo
o] o7l B89 A101%0l o-d Ago] QT RE WAL ELee
ofpl ok u], Ae|ing clgshel Aoy, Beld @4 L 44 obely]

£ ESNe 4 gl Aoz ARHLE, Bl BAE Az ol
U opelA] AR A2 HEe S5hage] ohm ofelfrEtele] E=me’
WA e Fo] WAL BN gle Avoleka sho] A o
S| AHE AP 97k fEEES APk T2 o A AN 1980

L) Fololok gk, o] Aol Hle FEF 277 ek, 2 2l Selne
Bofg o 30| TR AHEA) BHE o E Del= MkANE b Bk Aol
7] %38 (Rosenberg, Peter D., Patent Law Fundamentals, Clark Boardman Company,
Lid., 1975, p.13). ©] W& 19910l 31 o] Ao 27X = TR 7]eHo] 9l
.= Wes 4R g

37) 450 U.S. 175, 209 U.S.P.Q. (BNA) 1 (1981),

38) Chiappetta, Vincent, supra note 14, pp.102-103.

39) 447 U.S. 303, 206 USPQ 193 (1980).

40) S. Rep. No, 1979, 82d Cong., 2d Sess., 5 (1952); H.R. Rep. No. 1923, 82d Cong., 2d
Sess., 6 (1952).

41) See Parker v, Flook, 437 U.S, 584, 98 S.Ct, 2522, 57 L.Ed.2d 451 (1978); Gottschalk
v. Benson, 409 U.S, 63, 67, 93 S.Ct, 253, 255, 34 L.Ed.2d 273 (1972); Funk Brothers
Seed Co, v, Kalo Inoculant Co,, 333 U.S, 127, 130, 68 S.Ct, 440, 441, 92 L.Ed, 588
(1948); O’Reiﬂy v. Morse, 15 How. 62, 112-121, 14 L.Ed. 601 (1854); Le Roy v.
Tatham, 14 How, 156, 175, 14 L.Ed, 367 (1853).

42) ola g, kel A, 258-2591.



d 79 o] MPEP43) ]| 210073E-3] 4 (Patentability)]o] A&7 v} = A}

@ ZBE| Dol wolo| SHUMTAA ol

1981 Diamond v. Diehr44) A}71(o]3} ‘Diehr AbzA’0)2} e} ] Ank
YL Diamond v, Chakrabarty4) AP AFH “Ql7tol] o3
B¢ obef e Aol Al101x9] HASS Yol 2 & o= A 2
o 71%3}, Benson /\}Zﬂi’/} Flook AFz1el A ThE APE A 9] & HAIsHHA
ol e AT TAE HRATEO o] Azle] WHE BT BY Tox
9] AA gAY xaM(Direct digital control of rubber molding presses) ©]aL,
T2 YAE AFHY =302 Y == FAAE daf Ly =1

I:]
Bag 285k W o, o] Aol AznVE AHAIY o] vhg A
=

)
r\j
il
e o 9
=

o

[kl

=5

Zrol] &l “1In v=CZ+x"o|E}= o} d Y92 WA 2l (Arrhenius equation), &

S320] TH ek o] WAL (D 3 T L AANE FHRE

o] ohlehie, o] % TesHe ATFE 1 AAZ Hol S5 w57} b

£5 U e Sk T2 EE W vl 24S B 4

89 A3l S H2H0] S olet. @ AT T WS o149 ol
d LA =

B o] AFE-S ESF ol o] A o] A A &e ol F 1T (synthetic rubber)

e Ay m= 22 WA= A BEEe] g B fﬂi@f(undercure)

I e 7 overcure) o] AAYPEAE AP o2

® st ole] wAlS0] 2 AR 2A AFAe] fAY 5

Sl HAAo] glote AME, 7 FTEe] AARA 53
al ¥

3ol A= s ZIedeA ofFo EAlek Bedo] gl

43) U.S. Patent & Trademark Office, “Manual of Patent Examining Procedure”, 4th ed.
Rev. 3, U.S. Patent & Trademark Office, July, 1980.

44) 450 U.S. 175, 209 U.S.P.Q. (BNA) 1 (1981).

45) 447 U.S. 303, 206 USPQ 193 (1980).

46) Bernard L. BILSKI and Rand A, Warsaw v, David J. KAPPOS, 130 S.Ct, 3218, 3230
(2010).



64 AAANAT A138 A1E2018F 39)

22y o] WL Flook AF71] By & AN A Hdg BA e

84

i)

= Ao] ozl LTS E& E(mold cavity) o

l
25 ARgSke] AtE A7) B, EEY 2

gAY WA § 3TN 2P BE DA} ofdu 92 g
S AP AHgS HEsE v drka s, AFE} obelu 22 9
4& ol gste] Ll ABAIZY e Aol WL 43| FokE
TS EAFES sho] BeH AR Aolshs, 2ZEg 0] Juke]
e Eo) 422 do] Qirka Pk

T3 o] AL AR PIEEH L AN mE Ao 5344 F4 5
AR dlel7 Eatelo] gl ZUMHe AAZ Hol Betslol b, &4l
g 4 e W5 S F5He 45 ool of

o
=
2l
ki
f
o
O -
4]
-
)
2

21007 ‘484 ¥
3 A (2110502 W]

s

o >
v

47) A YL o] Akzle] &4 HlIn re Diehr, 602 F.2d 982 (1979)]¢] AFE 7} &
Hejo] A vk WASS ol He A7 HAFEI AbEH 7] w2 =
St dol FAHHA e AFAtaL &A=, G HE= fFrefnsiA i
o].-gcﬂzl 7o 2 y_o]r,]_

48) o|pn| - ¥bedSr, “HHE TR B Wyl Fy AdrIEe] wstel tigh A7 —
nE3 eeuets Fao R, Tt d 1, A173 A23(2014), 3899,

49) A Y, “HFoA ¢ ’\iE ol #& %94 Sl ofgk 137, 3T, A23
(2000), 1224,

50) U.S. Patent & Trademark Office, “Manual of Patent Examining Procedure”, 4th ed.
Rev, 8, U.S. Patent & Trademark Office, October 1981,

51) 1bid., pp.538-538.2.
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1 7150A Arare] SsicAAA o

(1) clo|ley #=& Zglst= o|2e|

1994\ In re LowryS2 Az (o]} ‘Lowry Abztelgl stch3 #&sto, n)=
53132 HolE 7+x& Eiehs viRe] o @3 AT FES HISI R
2 AAZAAAY, 2ga o] thak oA n]=E3S| % BPAI(U.S. Patent
and Trademark Office Board of Patent Appeals and Interferences)y QX 37
FEol thall S35 A101x9] HASSHELS QAR & Z7F
9] At - A Aol Bk A WA S Al wiA == A
FE F 31}el Q2 E o @) (printed matter exception) ©] & S #-8-3) wro}
SolA ekttt 2} Lowry AFA o] SdHb4a=3] 8k AW 9 (Court of Appeals for
the Federal Circuit: CAFC)-& o] o 9|7} “¢IzF A Aldut §&5}11 o3| 7153
A E FE e EAE"AR A&H= o= v|=531% BPAIY] 414
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52) 32 F.3d 1679, 32 U.S.P.Q. 2d 1031 (Fed, Cir, 1994).
53) o]3 g, eke] A, 2979,
54) AW, ko] =i, 12719,
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55) 53 F.3d 1583 (Fed. Cir. 1995).

56) Mark A. Lemley et al., supra note 15, p.163.

57) 60 Fed. Reg. 28,778 (June 2, 1995).

58) U.S. Patent & Trademark Office, “Department of Commerce, Legal Analysis to
Support Proposed Examination Guidelines for Computer-Implemented Inventions”,
U.S. Patent & Trademark Office, October 3, 1995, <https://www.uspto.gov/news/og/
con/files/cons092 htm), 73 2: 2018.1.28.

59) U.S. Patent & Trademark Office, “Department of Commerce, Examination
Guidelines for Computer-Related Inventions”, U.S. Patent & Trademark Office, March
29, 1996, [Docket No. 950531144-5304-02], <https://www.uspto.gov/news/og/
con/files/cons093.htm) , 7121 A: 2018.1.28.

60) o]A-& U.S. Patent & Trademark Office, “Manual of Patent Examining Procedure
(MPEP)”, 6th ed. Rev.2, U.S. Patent & Trademark Office, 1996 (hereinafter USPTO,
MPEP(1996)). ol ¥ =]},

61) o] Aol 3} ‘In re Warmerdam, 33 F.3d 1354 (Fed. Cir, 1994)" A}7o] AAF
7% g,

62) USPTO, MPEP(2015), p.2100-9,
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63) Everett, Christopher E., “Software Terminology: How to Describe a Software
Invention in a United States Patent Application”, Nova Law Review, Vol 29 Iss.3
(2005), pp.714-716; Chiappetta, Vincent, supra note 14, p.114.

64) W3} EUCIA AFE 2209 J7ehe Zeade] AFE 75 vjA|o] Ad=E 3
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65) USPTO, MPEP(2015), pp.2100-239-2100-240.

66) "]=r 53] US 8672693 B2, US 7161581 B2 S-o| A &<l 7}53lt},

67) ‘CyberSource Corp. v. Retail Decisions, Inc., 654 F.3d 1366, 99 U.S.P.Q. 2d 1690
(Fed Cir, 2011)" ARl A Z2a3e] HFE 7| FuA ol AdHo] Slok= AbdRte 2
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68) USPTO, MPEP(2015), pp.2100-239-2100-240.
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OE Jm

DA 71 =] J=A7E FL3 o] oL, o] e 7|EwlAl AT AA M= HF
HIzas F7ee] dod Fi F20 AZEAH A7 HALBZ o|ReA AF
HIZ2ad RS 4R 74T 5 J=S g Aot} @ Bauido] uld & rta
stA W Ao TS HWABIY o, AFEZR o] st=gofol du=H

$nto 2 dhgstar, vla 2 fH AT ATYS A= E F, 9 ATege A
o 2 na 2 FPATe] A7 Fusiget. " dsichebdd, g AR F
22), 17-19%; Bhd, o] AR5 (5 23)].

70) 3+, v Aol AFHA] = Zrade glovg J2ujF el Hilg 22 B
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74) U.S. Patent & Trademark Office, “Manual of Patent Examining Procedure”, 6th ed.
Rev. 1, U.S. Patent & Trademark Office, September, 1995, pp.2100-11-2100-25.

75) USPTO, MPEP(2015), pp.2100-5-2100-6.

76) Brenner v, Manson, 383 U.S, 519, 528-536, 148 USPQ 689, 693-696 (1966); In re
Fisher, 421 F.3d 1365, 76 USPQ2d 1225 (Fed. Cir. 2005); In re Ziegler, 992 F.2d 1197,
1200-03, 26 USPQ2d1600, 1603-06 (Fed. Cir, 1993).

77) USPTO, MPEP(2015), pp.2100-5-2100-6.

78) Chiappetta, Vincent, supra note 14, p.100.

79) Ibid., pp.110, 122,

80) 1bid., p.94.

81) Ibid., p.110.

82) USPTO, MPEP(1996), pp.2100-11-2100-25.
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92) U.S. Patent & Trademark Office, “Manual of Patent Examining Procedure”, 7th ed.
rev. 1, U.S. Patent & Trademark Office, 2000.
93) 545 F.3d 943, 88 U.S.P.Q. 2d 1385 (Fed Cir, 2008. 10. 30.).
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95) 573 F.2d 1237, 197 USPQ 464 (CCPA 1978),

96) 618 F.2d 758, 205 USPQ 397 (CCPA 1980).

97) 684 F.2d 902, 214 USPQ 682 (CCPA 1982).,

98) 172 F.3d 1352 (Fed. Cir, 1999).

99) Yo7} CAFCE 200919l In re Ferguson A1) A& B3l thA] &k ¥, "] Wl
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100) 130 S.Ct. 3218 (2010).
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102) U.S. Patent & Trademark Office, “Manual of Patent Examining Procedure(MPEP)”,
8th ed. rev, 9, U.S, Patent & Trademark Office, 2012,

103) Cybersource Corp., v, Retail Decision, Inc. 654 F.3d 1366 (2011); Bancorp Services,
L.L.C., v. Sun Life Assurance Co. of Canada (U.S.) and Analect LLC, Rehearing and
Rehearing En Banc Denied, 687 F.3d 1266 (2012); Research Corporation
Technologies, Inc. v. Microsoft Corp. 627 F.3d 859 (2010); Ultramercial, Inc., and
Ultramercial, LLC, v. Hulu, LLC and Wild Tangent, Inc., 657 F.3d 1325(Fed. Cir.
2011), vacated sub nom. Wild Tangent, Inc. v. Ultramercial LLC, 132 S.Ct.
2431(2012), 722 F.3d 1335(Fed. Cir, 2013),

104) of4#m] - Hhed=E, ke =3, 391-393%.

105) 566 U.S, 66, 132'S, Ct. 1289, 101 USPQ 2d 1961 (2012).

106) 573 U.S. __, 134 S.Ct. 2347, 110 U.S.P.Q.2d 1976 (2014).

107) USPTO, MPEP(2015), p.2100-16; Mergers, Robert P, & Duffy, John F., Patent Law
and Policy: Cases and Materials, Seventh Edition, Carolina Academic Press, 2017,
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120) 792 F.3d 1339, 115 USPQ2d 1105 (Fed, Cir, 2015)(en banc),

121) 7] (Means-Plus-Function)-2 2] 8ol 7|4 g2 F sheldl, sid =7}
AZF o] Z1AIAT 2 Z7AIZE Foizl BA tialdl 2R 715l o3l 7]t Aol
A tt2chk(Mueller, Janice M., Patent Law, Fifth Edition, Wolters Kluwer, 2016,
pp.123-137; Everett, Christopher E., supra note 63, p.710). &, 7152 73] AH
st 2 AT Ao sdatn, o3 HA tﬁ@%ﬂﬂ%“ﬂ] FAFse=A ofie
‘Alice/Mayo Framework’ol] 2|3} ghetaic},

122) Lighting World, Inc. v. Birchwood Lighting, Inc., 382 F.3d 1354, Inventio AG V.
ThyssenKrupp Elevator Americas Corp., 649 F.3d 1350, Flo Healthcare Solutions, LLC
v. Kappos, 697 F.3d 1367, Apple Inc. v. Motorola, Inc., 757 F.3d 1286.

123) MPEPE 7|52 Ao s ‘Sh(means), TAl(step) T ‘Uuk tix] 8o
(generic placeholder) & ARE-3F &= Qlthal A, ‘Al tf A §0]'2 ‘mechanism for',
‘module for’, ‘device for’, ‘unit for’, ‘component for, ‘element for’, ‘member for,
‘apparatus for’, ‘machine for % ‘system forE AAIS}FATHUSPTO, MPEP(2015),
p.2100-313].

124) o]zfgt #Aet¥ #HFFe], MPEPE ‘Computer-Implemented Means-Plus-Function
Limitations S A A3} JEHUSPTO, MPEP(2015), pp.2100-320-2100-322],

125) o]e]o]| o] AT 7152 AP ol Bk Mg AL o3l o, "l oA] AZE
W o] ESAAN 7152 A7 A e A, TA A AT, A28 A2
5(2017)°l Arg o] qiot.



A71%8 — = St LxEde] Wy SRy 79

ro
povs
o
[l
ro

2,
i)
+
30
rlr

>,
oldt
o
n
Jt

2,
o)
A

d

a=h

e
2
2
ol

e
=
>,
=2
>
:ng,

(@) Mol cie] ! ZHFE AT J|soMel TIE 1
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120) o34, eke] =&, 149,

127) Williamson v, Citrix Online, LLC, 792 F.3d 1339,1348, 115 USPQ2d 1105, 1111 (Fed.
Cir. 2015)(enbanc); USPTO, MPEP(2015), p.2100-312.

128) 822 F.3d 1327, 118 U.S.P.Q. 2d 1684 (Fed, Cir, 2016),

129) Bahr, Robert W., Memorandum: Recent Subject Matter Eligibility Decisions (Enfish,
LLC v, Microsoft Corp, and TL! Communications LLC v, A, V Automotive, LLC), U.S.
Patent & Trademark Office, May 19, 2016, (hereinafter Memorandum: Recent Subject
Matter Eligibility Decisions (2016)).
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slE=dd Wl A eto]l S Aoz WH, VA, Axw 2 =24
Bl i3 ol BsheA] Ad(sep DT, F, TR ] FA A, Az
) == Ol sjeb St dolnt. O T2 a9 dd

sto] Aol gt Aer, AFE, Al=H, 7154, AFH 715viA, A

FHZ2IH AF 3 AxFs TP J2a Zzade] it

130) 823 F.3d 607, 118 U.S.P.Q. 2d 1744 (Fed. Cir. 2016).

131) Memorandum: Recent Subject Matter Eligibility Decisions (2016).
132) 1bid,

133) 2014 Interim Guidance on PSME, p.74621.

134) Everett, Christopher E., supra note 63, p.693.
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IS THE CLAIM TO
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MANUFACTURE OR
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( Step 2A)
[PART 1 Mayo test]
IS THE CLAIM DIRECTED
TO A LAW OF NATURE, A
NATURAL PHENOMENON, OR AN
ABSTRACT IDEA

( JUDICIALLY RECOGNIZED
EXCEPTIONS) ?

NO
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( Step 2B)
[PART 2 Mayo test]
YES DOES THE CLAIM RECITE NO
ADDITIONAL ELEMENTS THAT
AMOUNT TO SIGNIFICANTLY
MORE THAN THE JUDICIAL
EXCEPTION?

Y
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137) U.S. Patent & Trademark Office, “Chart of subject matter eligibility court decisions”,
U.S. Patent & Trademark Office, <(https://www. uspto.gov/sites/default/tiles/
documents/ieg-sme_crt_dec.xlsx) , 74 A: 2018.1,28,

138) U.S. Patent & Trademark Office, “Decisions holding claims eligible and identifying
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abstract ideas”, U.S. Patent & Trademark Office, <(https://www.uspto.gov/sites/
default/files/documents/ieg-qrs. pdf) , 742 Y: 2018.1.28.
139) U.S. Patent & Trademark Office, supra note 59; USPTO, MPEP(1996), p.2100-11.
140) Chiappetta, Vincent, supra note 14, pp.110, 122,
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141) 545 F.3d 943, 88 U.S.P.Q. 2d 1385 (Fed Cir, 2008, 10. 30.).

142) USPTO, MPEP(2015), p,2100—]6,

143) Mayo v, Prometheus, 566 U.S. 66, 132 S, Ct, 1289, 1301, 101 USPQ 2d1961, 1966
(2012),

144) Alice v. CLS, 573 U.S. __, 134 S, Ct, 2347, 2357, 110 U.S.P.Q. 2d 1976, 1981 (2014).

145) USPTO, MPEP(2015), p.2100-9.
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A Study on Patent Subject Matter Eligibility for Software

Invention under US Patent Act

Kang Gibong

This study examines historically on the patent subject matter
eligibility(PSME) of the computer-related invention(CRI) in the United
States(US), focusing on the case law and the examination guidelines, The
35 U.S.C. § 101 stipulates a statutory subject matter requirement and
judicial exceptions of abstract idea, natural law or natural phenomenon
and product of nature have been made in the precedents. And in the
precedents the program itself, especially the mathematical algorithms,
was mainly considered an abstract idea, so neither thing nor process.
However, the fact that a program is described in a claim does not
immediately deny the PSME for the claim. If a claim as a whole amounts
to significantly more than the recited judicial exception, i.e., the claim
recites an inventive concept, it is patentable. On the other hand, the
object of patent protection should be based on the ultimate purpose of
the patent act, and grasped in terms of laying the foundation for the
development of relevant technologies and industries, Therefore,
regarding the criterion for judging the PSME of a CRI in Korea, it is
necessary to refer to reflections and criticisms reflections as well as

positive views in terms of the related industry development in the US,
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