R| AR AAT H[133 H22(2018, 6)
OBEX|AlRf AR

The Journal of Intellectual Property
Vol. 13 No.2 June 2018

E1x: 2018 18 192
HAIERE: 2018 23 10 (&AM 1), 2018 24

192(MALRIR 2), 20184 22 18U (MALRIR 3)
AREE AR} 20184 52 282

FTAGIA A4 2 32 d5A4 )
AAARAH 15t B3t o
Sofz|*

A2 o] A
I, A4 9 & deA29 =22 3. J7F & AARA

AiHAe] HAHA IV. FTAA 4429 2 &3 AEH

1 A=A o] 53R 2)o] A2 A BE FF

2. 2A3M8A =] #A|

3. AEA2 e B 1. TRIPs-plus 733 H&| =9
I, FTAOIA ¢Ax1Y 2 #d AEx o] Ag

Ao A A B et 2. FTA B3| 2 A2 Wi

1, AW BEHors 93 = 3. T H AL A 3] o) elle] 4

o] wj 7 aF
2, A QA2 ekl B3k = v.a 2

Ao sta kst e, WAL,
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x=

FAAY 2 B AEAA 2 AR A2 A BE diabe] opyth,

D ANANDE $AAY L B AEA A o] g0 2RE A

olole] 3L FHH FHE % Fo S B8H 5 3tk = §
o]

AR 2 B ABANe 53, A2l EAS g ANHIAL kel

AN A wl=ro] A A FTAMA = BETFA J?_r% TRIPs-plus TF7¢] m}
A=At S nl=e] 7] A A FrAdX = BEA| o et S3{thd= st
a1, 1991 UPOV g ool o] 7} FAIskaL . o] 2]3l TRIPs-plus 13
E2 5 Ot SR e Te ZEde 71 Aol g4
NE=Te] FTAGAN = A2k 2 o+ Xd%—ﬂldﬁﬂ A E7N o) 735} oK
7} =] = aL Qv

Felugte AR o] &= 2A A7 FAA Ale=ETe
FTAOA st @& o]&o] Woh. 2y A5 ok gzt g
P, W& I7FE0] HAH R 7Y v FF 7HE511374'94 FTAOM =
aLopelg A o] 7412l &

879
a4 Aluh Tofol g FY

hs

it nﬂo

ARLABE, RUAL, HEXIA, KA, S5, x2|5 EA|, EPA-Seix
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A Et}oFA & oF(Convention on Biological Diversity, ©]8} ‘CBD&eF)¢] 3t
23 7hed s 48499 olgouRE WA olo)el F45 37
Aolth.h o] ZEE olsh5}r] gske] A E taokel
Z A (Nagoya Protocol on Access to genetic resources and the fair and equitable
sharing of benefits arising from their utilization to the convention on biological
diversity = F71e] A2 D B FEA o] ek FAL ARSI f
A2 2 A AE5A A o] Ho] AFHAFE R E Y (prior informed consent, ©]
3 PIC) 9} A3 3o Z 7 (mutually agreed terms, ©]8F ‘MAT) Ol 7|2 A& &
542 Qo)
olefst Lhatokel YA 7} uka Hol w}a} A4 L B AEA ) of
T 224 ARSI K, AU R B8 TEA ARG 2
SrpRbol thelM = Halo] AL zE AL %‘4 tﬂ Lharope] g A of A-8-th
Q) 484 % BA BEA, T A AR w5 el ol
o} 4 2|2 2 2F4d (intellectual property rights) o] Q17+2] 2|2 &gof o]l &
Zhojut whg ol thaho] bt W7kl Al 21 A2 9] o8- o 2 7E WA st
= oloz} BAlo] 3 wjEkd Al Folshs Awolth S ek faA
9% B AEANel dhd ot Be AXNA 93, B A
She Aol 5049 A AR HIR 5 gk,
aey AAAE S FAE 2 B A5 A2 o] g o vy TSt

=
= olole] BT FHP FHE AT FHORE FEE F AT 5§

>4

=

1) CBD A|1%.

2) vhatope} A Aoz,

3) atopel g A5z, Alezek A7,

4) AR, FrEAd L ATA T AAARY HET, TAAAIE A, Vol 21(2014),
319,

5) WIPO, “What is intellectual property?”, WIPO, <http://www.wipo.int/about-ip/en/,
A 2018.6.10,



140 A2 Q27 21138 7252018 6Y)

Ax g B AR A ol 71 %8| Fgl WE-S 55 (patents) o] GO 2
w5 5 915, 2 ol the Frle] AN RE HEE 5 o o
E el A FoM = &3] A8 FEA](geographical indications) 2}

A} ¥ (trademarks)= E2HA] 985 A (indigenous people and local communities,
olst PLCI7} HAEHE £3he] B4R HET AT 7|2 A
$7) 3lo] R 9 B BEAA] Hedetoz o g & i Ao
o9
A2 anokel A BAFRIOS o] Q¥ BFE A1 el $70
AL AFFES AR FANE F2 5312 5o F2A49) olgo
2 WSS oloe] BT AT BHE 2T Aok oht £
= Eels) olelsk SRS ol AUy 915te] ol S HLhE ojwt
ANA TheA] ofFtolth 12 ol disiA= AA A A A 7] (World
Intellectual Property Organization, ©]&} ‘WIPO), A|AI%-7]F+(World Trade
Organization, ©]8} ‘WTO') F-2 72 2] 2] A AFA F A (Agreement on Trade-Related
Aspects of Intellectual Property Rights, ©]8} ‘TRIPsEA") o|A}3] ¢} 22 t}x}7h

=75 2]ol1A] =2l 7} 28 Folk,

6) 284, AR BEo| A3 A&k ok} Bonn Guidelines IZH(II)", FA] 2]
A4k 215, A90Z(2005), 160-1617,

7) CBD Al1x:9} A|162 A5%.

8) UN2 2006 ] A] IPLCE =7}e] A w7te] JE Yol AFs) gL, afgh
Azl F3t5 BA38kH, BR8] 4 (non-dominant) Z| ¢l glofof sk, Ezbsle) djgh
A 31200l 518 b oble} ol AE-G FAI5152A) 5= o)A17} Slofof dhehn =
2]l v} It} UN Forum for Indigenous Issues Secretariat, “Who are indigenous
Peoples?(2006)”, United Nations Permanent Forum on Indigenous Issues, UN,
¢http://www . un, org/esa/socdev/unpfii/documents/Ssession_factsheet1, pdf) , 742 :
2018.3.22,

9) &4, “AgH B HFRE T AETULEAA ] Bavbs A dgk Al aEan”,
PR 272k 214, A853.(2005), 153-1554.

10) CBD, “Z=2o] yaoke] A H|E5E, CBD, <https://www.cbd.int/abs/nagoya-
protocol/signatories/default. shtmly , 712 L 2018.3.22.

11) CBD, “Z}=+e] vaoke] g A ¥HE3F | CBD, (https://absch.cbd.int/y, 7 <: 2018,
3.22,

12) 284, AA=E, 160-1614.

)
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M= a2 SR FraclA o] fdxbd 3 a3 Ae=1 2ol &5k |24
A Boiehs AR AvEuA g AF7HA] A ATEN
FTACIA o] F2- 5l B ATA| 2ol B A% == 574 =7} bl A
A FraolA o] #d 1A4S 243k dl =askdint. 22y o] Al
= FTAOIM o] F-32k Bl & A A4 of A AAaha] Haneto] 24
g L, A B A E Ao s AR A} g
o] ATE flsto] EarolM= WA A B FofolM =2l = 3l
T B A AR Ao A XA FAe] dHAS dopR i} Fr
o2 FTAIA o] F32 51 & A5x4 e] A2 Bt
of #5 ¢of FF B 9 S AR A F £3 {
AEA A o] A A2 Haretel] Bele] &5 A &2 o2 e AT

ol wojof & FAlE AR S,

¢

|
p

s

kv

. #3822 3 QG243 A4 A1k o] A

L A=A S3H3s B

TRIPsH A #|27Z% = AE A (ifeforms) ] EF|H S QAo B3t A4
Utk TRIPsYPA He| AN A= =TS 2K genes), VBE

13) Drexl, Josef et al., EU Bilateral Trade Agreements and Intellectual Property: For
Better or Worse?, Springer, 2014, p.151.

19 ARG AP Felel, FraclH el §AU3} AEA 2] that =) 2L A —
=3t S 7] A FTAE SA22", TSAA N AT, #1243 A115.(2015), 232-
260%; o] 3], “FTAGA] bl 2 A2 =ejef 9-2]o] of- g, "adAlad,,
No.52(2017), 299-3427 F-©] Sl&.
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(micro-organisms), & E& A& 22 AEA7} EHT ] gdVME F
I AR R JAFol et 1 eyt A= e 1he] Helgk =] &
o Axr A o] #2729} 2 AF<eto] A HATH 16 TRIPsH A A272+E
Z 3o 2For FAH Jon, T 82 S3H5, SIAY
2, 21EHE 1o dajA ot 5 2FEY W82 FF A= T
ol A E= FTAME A 3 #d AsA24 9 A4 4tad2 Bs
Wetel] ek =09 9 Axo] Hug F53 Javt o
A A27z AN pEH, BE 7]E YA L ofH o]l EA] Al
T (novelty), X Ad(non-obviousness), 2F4A} 0]-87}5Ad (industrial utility) 2]
[AL S BT 53E HS5T F Aok 22y TRIPsEA S HAE
FF(minimum standard)9] YA & A3t Qo2 JFYFe Y Ho
FAES HulskA] ofy sl Ml HellA TRIPsH G ollA Ak A RS
THT O g B35 AP vk e webs] fxd 4 #E dE

|40l 7123 BHE 53] AFE By, Mems2 A7z A el &

4o o

>~l

15) Geoff Tansey, “Trade, intellectual property, food and biodiversity: key issues and
options for the 1999 review of Article 27.3(b) of the TRIPS”, Quaker Peace & Service,
London, <http://www sristi,org/mdpipr2004/other_readings/OR%2013, pdf) , 7344 <d:
2018.3.22,

16) David Vivas-Eugui & Maria Julia Oliva, “Biodiversity Related Intellectual Property
Provisions in Free Trade Agreements’, ICTSD Issue Paper, No.4(September 2010),
p.3.

17) TRIPsE A A|27% #1138, Subject to the provisions of paragraphs 2 and 3 (B} 7%
%), patents shall be available for any inventions, whether products or processes, in
all fields of technology, provided that they are new, involve an inventive step and are
capable of industrial application. Subject to paragraph 4 of Article 65, paragraph 8 of
Article 70 and paragraph 3 of this Article, patents shall be available and patent rights
enjoyable without discrimination as to the place of invention, the field of technology
and whether products are imported or locally produced.

18) TRIPsPA A1z A18. Members shall give effect to the provisions of this
Agreement. Members may, but shall not be obliged to, implement in their law more
extensive protection than is required by this Agreement, provided that such
protection does not contravene the provisions of this Agreement. Members shall be
free to determine the appropriate method of implementing the provisions of this
Agreement within their own legal system and practice.
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sF5a of9fo] Mg A3/ dS a7d F vk AAE FTAY

**Oﬂfﬂ 7H‘:¥7—5L el edE AEs] agskal lat, | Al

%Aﬁok—évg— Ei?‘s}ﬂu} Ee @del A veE
s Seith el %%1946‘ °‘E} "3 Tt ska 9,14 Lt A2720

A2k Aol 0.5 A1 Folshelok e, wheb W A1
yol EHASLAS FFIANE NETFo| A2l o AAske] 14
[e)

EE R ABAAS o 87 Bige] 53 FUNA FATA BTEA
=

Q3 Azl 34 93] 2 RSk eekoletal £ g o] 9] A
A 2 A AER 2o 2ATNE 7 F = AV E F Ao
A272 A3 A1E2D- EF| ) AbollA A e]st

ol WY, =4, M=

19) TRIPsE A #|27% A28, Members may exclude from patentability inventions, the
prevention within their territory of the commercial exploitation of which is necessary
to protect ordre public or morality, including to protect human, animal or plant life or
health or to avoid serious prejudice to the environment, provided that such exclusion
is not made merely because the exploitation is prohibited by their law.

20) Foll2), “FF A 5049 FATNaAe] TRIPSHA A <47, P2 T
AR, S A2 AR AT 4, 2015, 20-219.

21) TRIPsE A A27% A|38F A1+, Members may also exclude from patentability (A}
7 2): (a) diagnostic, therapeutic and surgical methods for the treatment of humans or
animals; (b) plants and animals other than micro-organisms, and essentially biological
processes for the production of plants or animals other than non-biological and
microbiological processes.
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A
© o2 FTAdA &3 €t 29
o8 A272 A3F AWM E SdTolA 58] &
AV A E(sui generis system) B FAFY] &35 Fal 2
g9HS Fogta o & TRIPsEA S 5 949 5
EHET A2 A (germplasm) BWF ofUg} FHo g &
g HAIE 878k AAE JdmEel g 3= A
o} ol AT EVT YT 2 AR A B
o) Tk el EAH Aok ol DA Ae = W
ool g2 T3 A ke Aol
0% A7 A3 AN ER el BAH A} wolel Aol
o

o] M3 FAE L YAE LAV AEAEZE S P (plant breeders’
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rights)®] HI A= A2 EAFEH S A (International Union for the
Protection of New Varieties of Plants, o|3} ‘UPOV@eF)o] Ex}& A& Z9] 3}
Wb & 4 ok a9 v)5e FTAOA 2 EWE e Ag o) 3o
19919 UPOVEFel| 7t e Zlo & Alghstar lEnl, FTACAM o] o]fgt
TRIPs-plus 71782 &5 ARE FAFA e FFS 71H Ao = B,

el ol

22) Geoff Tansey, supra note 15, p.17.

23) E3L 10, 2, (2). 1) FaL,

24) TRIPsHA A|27% |38+ A2%. However, Members shall provide for the protection
of plant varieties either by patents or by an effective sui generis system or by any
combination thereof,
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2. 243

=287 & 7 (disclosure requirements) %210y B glo] f-rx¢l &
T A5 RS =& (misappropriation)d}i= B}o] 2 4 = (bio-piracy)29ES
A8t7] 8] AFEA. 20 AT Ao R SEEdAEe] 24T
o @ ovaA, B woke] ZEAEel HHE ST ¢ dnd 3
3] stal sl g7hsteof gt} ojuf TR E ook s A= 5
5149 712 AVl AH el Bdo] G, WAL BAL + AED e 3

Holt,

I A= FAA A AL Z2oF oy oM = fHxbd 2w AEA
2o 7123 g o] 535 AA A, E-TNLAE 8
olt}, o] EAE sfA3}7] Ydle], WIPO HX7F9 Y 3] (Inter-Governmental
Committee, ©|3} IGC) A& FHAALY A|g= YFAM LS e
st 78 AE2A FAAdY] S-S =95 gk 2 olf+=
AN A 2 AE DA Aol gk H A AR e A
<9 AT LS 53 AAHANA A7, =717 2 AR e ol
% ]

A Afols 83 228 AT F U=F FEete A4S 5]

Wk ol TRIPSE Y SIS AR BB B
t=of3ha1 glek. TRIPs o] A8l A 0704 2 542 ol ¥ CBDH S
3} TRIPsE 7] BA G 3] ole] el =ols) gt AATEA e

25) Bio-piracy means obtaining access to genetic resources without authority.
misappropriation means using genetic resources in violation of access conditions or
deriving benefits without equitable benefit sharing. Sarnoff, Joshua D. & Correa,
Carlos M., “Analysis of Options for Implementing Disclosure of Origin Requirements
in Intellectual Property Applications”, UNCTAD, <https://www.cbd.int/doc/meetings/
abs/abswg-04/information/abswg-04-inf-02-en. pdf) , 74 Y: 2018.3.22.

26) David Vivas-Eugui, Maria Julia Oliva, supra note 16, p.3.

27) WIPO IGC, “The Protection of Traditional Knowledge: Draft Artilcles, Rev 2., WIPO,
¢http://www. wipo. int/edocs/mdocs/tk/en/wipo_grtkf_ic_27/wipo_grtkf ic_27 4.pdf),
A 2018.3.22.
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Bebd, 9% 53 2L fARde] e 27ES 53 A A A K
Ao AAAE FNEE a8k Y-S Fste] ghom, ol $H)
A= TRIPsE Y A29228)5 Helate] faated B #d AEA 2o A&
N5 Alsl oF ghrhar stk k.2

olA ¢ EA TN o F-slel tha A= o} 7HA] FA|H o= gel7t o]
FAAAE & 7F2H], £ 7Fo] =2}l (Bonn Guidelines)30)2 22 Z X
/N st ot o] H}E} 7, A=, golzegtEsl=d g2 &
AR Asg=E5S TH SRS Tl A 71x8ke] WEE 49
%ﬂ%%ﬂﬂE%ﬂﬁﬂai°U—Eﬂ*ﬂﬁfbﬁﬁ?%ﬂ@ﬂmﬂ
A= —fﬂ«] Fa, Aape] AR T A, A AA T t-gEte] AlA|
)b vl= EU, dE9 22 AR o] 5E52 43I0

Xé 4 4, AW W3k o] 3shA] Eahar Uk,

1:1

S
(i \-J
L

3, AFAAY BE

SAANEE §949 Bd AEAN B3 Fo4e o] AAm 3
o 2 olelat QAelw Brala, f94Y B AEAA 1

A zokol TAH 02 whedEo] QA itk o|F s da}7] Slshe, Wx
A7k ZA 3 A E AEAA A AAANDA 15 s

2 =
a3 gtk oI B, WIPO IGCE 3049, 45427} A5 8hE

28) TRIPsHA A|29Z A13}, Members shall require that an applicant for a patent shall
disclose the invention in a manner sufficiently clear and complete for the invention to
be carried out by a person skilled in the art and may require the applicant to indicate
the best mode for carrying out the invention known to the inventor at the filing date
or, where priority is claimed, at the priority date of the application.

29) WTO, Draft Modalities for TRIPs Related issues, TN/C/W/52, 19 July 2008.

30) CBD, Bonn Guidelines on Access to Genetic Resources and Fair and Equitable
Sharing of the Benetits Arising out of their Utilization, 2002, CBD, (https://www.cbd.
int/doc/ publications/cbd -bonn-gdls-en, pdf) , 74 A: 2018.3.22,

31) T [53H) Aoz A5, AHle *‘%ﬂ/\ioﬂ FAAL e A2} dMEAE
drgaliof s, A EAE AT ol §l& A 1 ol & A vEstolof gt
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A3 A d WA E4(egal instruments)S X EH

218 IPLCEFE W (collectives) o] H-B-5+=
o] lrh= Al sfoll, HEA|2 o] AN FAZ Hgo el =¥l gl=
AL A Al 7HAR aokd . AA, IPLC7F 32 B A2 9
oj&oll #ek oAb EA ] Fofd A7t Aes A=Y AR, A,
IPLC7} 32k o 5224 ¢
of of i, AR, IPLCONA 22k
AAB=7He] of ot} 32)

WA, §2A8 B BEAA ol ol B SRR PLCH Bl
4 3l ALk A7k o okl A oA oful A En gl vz
SFelA AsE A2FIE “FAALe] e PLCE) HRE el A7
230l FAH PO BAAHE fAAD BE ABANE PIC EE 5
AN Aolw FoEokar Feld AL a78kal Utk o] F A Y e
Lpaoksl AT A 122590 Slahel TS Washc), webA PLC} A

32) Haugen, Hans Morten, “How are indigenous and local communities’ rights over their
traditional knowledge and genetic resources protected in current free trade
negotiation? Highlighting the draft Trans-pacific Partnership Agreement(TPPA)”, 7he
Journal of World Intellectual Property, Vol.17(2014), p.83.

33) Y aroke] A A A|5Z A28, Each Party shall take legislative, administrative or policy
measures, as appropriate, with the aim of ensuring that benefits arising from the
utilization of genetic resources that are held by indigenous and local communities, in
accordance with domestic legislation regarding the established rights of these
indigenous and local communities over these genetic resources, are shared in a fair
and equitable way with the communities concerned, based on mutually agreed terms.

34) Yarope]A A A|7Z. In accordance with domestic law, each Party shall take
measures, as appropriate, with the aim of ensuring that traditional knowledge
associated with genetic resources that is held by indigenous and local communities is
accessed with the prior and informed consent or approval and involvement of these
indigenous and local communities, and that mutually agreed terms have been
established.

35) Yaroke] A A A12%. 1. In implementing their obligations under this Protocol,
Parties shall in accordance with domestic law take into consideration indigenous and
local communities’ customary laws, community protocols and procedures, as
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4

L4

4 Bd ATAA ] o] &l A3 oJapAA o FAT AelE AL le
B2 IPLC7} BArshs S A2 ol gk A4 A2k fee] Bashs Ao
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conseny= FAAHY A AEA 9] f-go] WS Aol FolE v
ofol sltt= AL ov]elH, FH & 2| (informed consent) = &8 F-ZAHI
#e AEA2o] o % o] 89 A31A) S olo} & ojnlgict,

oz 4449 Ba AEAe] vt 1pLce] e Heleld orol
o}, FalYF 214 A @I (United Nations Declaration on the Rights of Indigenous
Peoples, ©]3} ‘UNDRIP) A|31F A1 AR2FENH = 95 E3-f-2H A
£A4 223 AFRHEAL & A4ALAL fAS, Belske 1
E83 A Pelg BAUTH D WAskn QT Jeln faifetEh
& oF(United Nations Convention to Combat Desertification, ©|3} ‘UNCCD’) A|18
Z Al2g )M E A 9 #-A AFA 2 tigh IPLCe] &3 BS

9 229 wet A o] B4E AT AL Bhe aFa W

applicable, with respect to traditional knowledge associated with genetic resources.
2. Parties, with the effective participation of the indigenous and local communities
concerned, shall establish mechanisms to inform potential users of traditional
knowledge associated with genetic resources about their obligations, including
measures as made available through the Access and Benefit-sharing Clearing-House
for access to and fair and equitable sharing of benefits arising from the utilization of
such knowledge.

36) Haugen, Hans Morten, supra note 32, p.83.

37) Ibid.

38) UNCCD Al183 A28 (b). W&71=, A4, =al-9-9 A& F73] Ho = oo} 59,
A< Ql¥l(local populations) FHeE 7129} 45 Freld 270 wel 159 Jdd
ol 47} wE 714 Wl o 2RE AWHOR o]l L Astelo} gk,
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T3y Yatoko] A o) AlekE A B A A=Al Z2F(International Treaty
of Plant Genetic Resources for Food and Agriculture, ©]8} TTPGRFA’) oAM=
Az BE AE Aol g 1PLce] wiet] Al of ol gk a1
Zo] wEsith, = 12§ 2x: “Fu o we ek T2} A A5 A
=S el slok. web f1Ak B AEA A6 g prce) wet
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FTATE Ak ZHbilaterah o]l A A2 = I, A% Hregional) ol |22
TE glon, SefHFBAEAF A (Trans-Pacific Partnership Agreement,
olst TPP) AT A5 2Gste] olel Tk qhol AAH S 9Tk FTAL
AR BN WTOHZAAM AT EA2dx7t npd o] Qlrh= Aol
e FABAZ} TRAY. BebA FTAA o8 $A49 W B

39) vh=d 9] 2821, A=A AAY 1, BT, vFAL, 2015, 549-551H.
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AEA 2] g9 o F-9wke FTA 248 24 xto] ido] drke Aol
A B # AR A o] FTACM =k A2 vl¢- Fadh oot
Slct.

FTAYIA frzhel 3 dd AEA]2 o 43 o] BAH R =2oH7]
A2 AL 2000 ] Z2HERE o]th 40) T wj el CBDH o] e =
A, Ak B A AE AL T o) 1FE 52 (common heritage of
mankind)©] o} Il F@ALg oleh= Q12 HFe] Qlltt, T & vhareFe A
7b A A FRAY 9 #E AE A2 Hoof @k QA o] T 733}
=L, FTA BAF Zhell S a8k ol #71 = et 40 53] FTA A= &
011% ‘I'I‘Zﬂ;q'% L ] Xd%xlélcl Ffreh =7be QlaL, HE53 =7k e Qe
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AFAAR A A9 2L B ABA A B ﬂ«hH%—"— vl els}ar,
MEtel ofelo] F= whojeity, A 8L HAF zhel AAEE FTAR
FAAY 8 B AEAY AL R FTA $AE o vhsha, 43
Zo) ggo] Fz wholEth AM FEL A== HUT ol AHE
FTA,® 12)31 S70je} 249 o]l #l7} 4 oIl TPP 22 o FTAS]
H, o5 FTAdINE #2744 8 el AEA o] Bat 750 A Qe i=e)
o Axo] H3 gk 4

N

40) David Vivas-Eugui, ‘Landmark biodiversity, TK provisions accompany EFTA-
Colombia FTA", Bridges Trade BioRes Trade & Environment Review, Vol 3 Iss.2
(October 2009), p.1.

41) o1 3], FTAN bl 2 AEA2 =09} ¢-2le] vl 1edA)44, No,
52(2017), 328,

42) - 2~e}2)7} FTA &

43) B F-EFTA FTA, Z-E4|0}-EFTA FTA 5.

44) Haugen, Hans Morten, supra note 32, p.81. TPPE ¢, BF o] syt), 24|, o
B, agolAo}, WA m, FANE, #F, ArtEe, v|=3 wWEde] Felatdrk2017d
Zol v &5, TPP 9] A, AEAF fraA el &4 14 E3He}7] 913 &9
=3 Adgk A ol thsf A FeJ7t o] FoAAA ekskrt. 53] v53 dE-2 A2t
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B2 NmF) A ke FIAARE Awse] 432 v

9 e AEA 6] g AN AR BE PRl Be FEOE A
He AR ek, oAt FF-2912 FTAS B§ols 291
ol golet: P2 ‘H%‘} ael Rk 5ol Ygvlel e
FF e Folvh gol AW A0 BT o] et ool S Tyste] X o
FolH FEFIATE gL wh HAAD L B A5 o) A2 A
A BEeto] B ol hgoltt. olE %—OH% TRIPs-plus <) 7
A% Qo] FF AT ATANE FFL 712 A, 1 Fo| B
W 2 AR e n A g

2. AN A A Haetel] 3 =2 A4

(1) CBD&{ 2fut XA A Q| 2HA|

CBDE ¢k A16x A58 E “CBDE S GAFTFS 53]9} 1 5he] 22
AakAo] Geokel ool JFS 7tk AL AAsH, 1ee HelEo)
Yoro] EXE AR Lol JPstA] ofstEF B3] 3] FulH
el FAH ol whet o2 Mol Bate] gtk " A3t Ak F &=
go A2 o2 FAshd A4 A =7t CBDY e o5 o] 3}
A 3st7] flske] o] &-E 4 AU onlgttt wlebr 53 & Al £4
Aol =4, PICe] = S/, MAT A& 55 53lo] 2X371E o%-3s}

T A= CBDY O} o] ofF o|g-& A ¢sh= shte] Whe] & 5 glrt 40
B2 FTACX &= CBDE ok A2 A4k o] #Aoll thajA] CBDYHSF Al16

A A" o]5 Aol LFETIS whhstaL, £73 e oA Fel=7]E skt

45) 292 FTA A|11.9% A48}, The Parties may require that patent applicants
should indicate the source of a genetic resource and, if so provided by the national
law, traditional knowledge to which the inventor or the patent applicant has had
access, insofar as the invention is directly based on this resource or this knowledge in
accordance with domestic laws and regulations.

40) AHH, AA=E, p.32.
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D) Ssldi2de] g

TRIPsE G o= 5319 37FA] 7wk 530, e 7]e JHolA 4
L L= A B F EFE FHES 5 vk 2y TRIPSE A A|27% A)23

=
I A3 AES B3 SsddelA AT 5 Q= oo g vhdsta
ek, 2™ v=o] A A3 of] FTASS Ay H i, TRIPsH Aol A 3]st
Feit S-S oS o distal eS & Ao

o2 &9, US-Q2¢ FTA Al4% A8 A= TRIPsH A 272 A2
3 2|33 l 1S S dollA AlLfE 4 = W8-S vkt ok 1
it A27x A3 A (b), S A& TEo] S|l Aleld + 3
S5 A A= Frh a8 US-2°F FTA AJ15.8% #2848 of| A=

_{

47) US-Q =%t FTA Al4% AJ18%, Each Party may exclude from patentability: (a)
inventions, the prevention within their territory of the commercial exploitation of
which is necessary to protect ordre public or morality, including to protect human,
animal or plant life or health or to avoid serious prejudice to the environment,
provided that such exclusion is not made merely because the exploitation is
prohibited by their law; (b) diagnostic, therapeutic and surgical methods for the
treatment of humans or animals;

48) US-Q%F FTA A15.8% A28}, Each Party may exclude from patentability: (a)
inventions, the prevention within their territory of the commercial exploitation of
which is necessary to protect ordre public or morality, including to protect human,
animal or plant life or health or to avoid serious prejudice to the environment,
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provided that such exclusion is not made merely because the exploitation is
prohibited by their law; (b) animals other than micro-organisms, and essentially
biological processes for the production of animals other than non-biological and
microbial processes(ZA}F 7%); and (c) diagnostic, therapeutic and surgical methods
for the treatment of humans or animals;

49) David Vivas-Eugui & Maria Julia Oliva, supra note 16, p.6.

50) US-EL2F FTA A|15.8% A28, Fach Party shall make patents available for the
following inventions: (a) plants, and (b) animals, In addition, the Parties confirm that
patents shall be available for any new uses or methods of using a known product,
including new uses of a known product for the treatment of human and animals(ZB A}
D)

51) Membership of the IFAC-3 Committee, “The US-Australia Free Trade Agreement:
Report of the Industry Functional Advisory Committee on Intellectual Property Rights
for the Trade Policy Matter(IFAC-3)", USTR, <(https://ustr,gov/archive/assets/Trade_
Agreements/Bilateral/Australia_FTA/Reports/asset_upload_file813_3398.pdfy, 734 :
2018.3.22,
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dhd o] 81 F2H]olrt §-HAE-A % European Free Trade Association,
o|a} ‘EFTA)¥} A 23 7 F-EFTA FTAS} ZEH|0L-EFTA FTA A2 AAH3a3
oAM= fraatdel 71x5k W Al A I7HE 876kl XS
ket A, ololl thgk AR 7bA] whEskaL ok e e ool
w3k Folqig e A7 SFPA A= AT gl W& S 2 FTACA 9] A
22 = Aol & & Qv

TAHozw AuEW ZE2H|o}-EFTA FTAE A&t #d x=

(Measures related to Biodiversity)#= A& 3Foll A|6.5% A58 A 15520 A

il

=

B3 ARAe] Wt w8 A} A2 A0 TN
TPFES aFsholol Sk 3 A ek Z FALL 7158 31
53] AR u), FEUOHEFTA FTA FATE S 58 AHA 0 4384

4242 m—@q-‘%g%ﬂ— a3 gk, Yolr} Sl el o] 9l 4
S, PICe] o8 aTFY FE glow, ol FAL AEA T 283
_/[:

M= 7] o HE Holth. § AEA4 ol B Sl A uf, 7 A

SAA Y] EA g NS o5 Rt o RN H%ME Sl EIRS

52) ZEH]o}-EFTA FTA A|6.5% A58 AJ1%, According to their national law, the Parties
shall require(BA} 7+ %) that patent applications contain a declaration of the origin or
source of a genetic resource, to which the inventor or the patent applicant has had
access.

53) ZEH|o}-EFTA FTA A]6.5% A58 A2+, As far as provided for in their national
legislation, the Parties will also require the fulfilment of prior informed consent (PIC)
and they will apply the provisions set out in this Article to traditional knowledge as
applicable.



Felle] — FrAolA #8749 2 32 A5A 4] A4 AA4 B5eto] #et AT 155

A A7} S AR
:’%H]OI--EFTA FTA A|6.5% A|5& A2l = voprt U7t e 5

& AL Ao BEet e Qo A7) e EA4E NS A

ol whel, A, WAM = FARE AAE Thsfof do L

gt ek AR 7128 B A FASNE 9Tk, %ﬂ%’ﬂ%

o) St AR-FA7IA vhEe A2 EFH]ot 59 a7-o whE Z3etar

g ATk ol2fek AtElR B ), 5 FAkd F=Ee] FTA A4 A

Y Al tie el AL AR =

= Zhell =oalof & 7HE Fa gk oAl o] shubE Hlvh

Hﬁ
o

o

ul

o[l

Q) AZHE ES MEA K|St

PAL2 A27x A3 A2 FATlA 58 T &3
AV A E(sui generis system) o= A 23S Fal AEHTY B
et MealdS Fofatar vk, TRIPsE o] Z4=2] HQof B3et 2EwF
o] R AAE A3t AY /L= §548S Foste AL A&A
A B A B o I3 Zslc)

I 52 TRIPsEGolA] S| AEHE R s g A9
ofstal Qo= B35k, FTAE 53l 199119 UPOVE kool 719lS
|3FaL It} §H-US FTA, US-Q%F FTA, US-E 23 FTA, US-3}a} TPA
nl=ro] A2 FTAES FTA FAFTo] 19911 o] A&l UPOVE oFel| ]
YBH=F 3Fo] TRIPsH G A F-ste= 2p&2] s Alghat

I
R
s
i

k
32
g

54) Z-&H|o}-EFTA FTA A|6.5% #|63}. The Parties, in accordance with their national
laws, shall provide for administrative, civil or criminal sanctions if the inventor or the
patent applicant wilfully make a wrongful or misleading declaration of the origin or
source, The judge may order the publication of the ruling.

55) David Vivas-Eugui & Maria Julia Oliva, supra note 16, p.1.

56) dk-u] FTA A18.1% A3, Each Party shall ratify or accede to the following
agreements by the date this Agreement enters into force: (g) the International
Convention for the Protection of New Varieties of Plants(1991);
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1991 UPOVE k2 B 7o 5 But ofy g} 5 (farmers’ rights)
S 3| Aste] SE719] B (breeders rights) 14 #3F BAS =) 1
2]l UPOV?% ke 2 %‘ﬂ%— Ak AR e] =24 A2 g A8kl

[0 &3tk Hlo] vk, EgF N E= ]
g A %Udol 7H'?a}—8}1 A}%‘J HEo 548 28gk o] ofoA] =3t
M=ol o] thart, a2ea I gE Y3 53| v)7o] A 43t FTA

T}r

(@) Azl EA
EU-CARIFORUM EPA®] AJETeb s} 2 2|A140) ghat 74 Abolu
‘Aol P4Hol @ A2 A AESHA Al E(biological material) S AR5
o] A, AR SeAE AT A0 A AME AE
A5 A (source)E BAIE A& 87 F AtHmay require)” 3L 717

Ak, o] 23 f-HAYHF8FA] 3 (the European Biotechnology Directive)

T g

%
A S = A

]_
A& (preamble)57 9] “WESHA A g o] A 2]F Z*](geographical origin) ol T
g AR I Q18R AR Helth o] 232 B E WTEH (non-
binding) 4§ 2] 717402 WEF Al A= At A eF A, F
A e A2y BAE B8 A Bl dAdEE A &
Aot

EU-ZFH|o}-3lF FTA F4abgolM = Agfa BA7F AEcheddel o
ol ol vprt gk, EU-ZEH|ob-3lF FTA §233Hg el =o€
2] 2 mA9} AETekA 7he] BE AL TRIPsE A & 2lolA] 1107]= o]} o]
A &3k 7153 T8 (possible modalities) o] THE AQEA58) 2] 18-} Qw45

ot

2

57) Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998,
(27) Whereas if an invention is based on biological material of plant or animal origin
or if it uses such material, the patent application should, where appropriate, include
information on the geographical origin of such material, if known; whereas this is
without prejudice to the processing of patent applications or the validity of rights
arising from granted patents; (B2} 7%
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ol FollA ¥ i AXH A= =0l Hol Sl vIFA A
(Free Trade Areas of America, ©]3} ‘FTAA)00) = AR =3} /== 719 FTA
£ AHEY 539 22 A4S Bl A= FTAY oA AEots

58) WTO document TN/C/W/52, 19 July 2009.

59) David Vivas-Eugui & Maria Julia Oliva, supra note 16, p.17.

60) David Vivas-Eugui, “Regional and Bilateral agreements and a TRIPs-plus world: The
Free Trade Area of Americas(FTAA)”, Quaker United Nations Office, 2003, p.19.
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61) Chang-fa Lo et al., Legal Thoughts between East and West in the Multilevel Legal
Order, Springer, 2016, p.311.

62) David Vivas-Eugui & Maria Julia Oliva, supra note 16, p.5.

63) Chang-fa Lo et al., supra note 60, p.135.

64) FTAZ}=r KOREA, (http://www.fta.go. kr/main/y Zr3l
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65) 8- H]o} FTA #|16.5% A48}, Each Party shall endeavor to seek ways to share
information on patent applications based on genetic resources or traditional
knowledge by providing: (a) publicly accessible database that contains relevant
information; and (b) opportunities to file prior art to the appropriate examining
authority in writing,.

66) 3-Fm] FTA SAME A17.1% A4 (b). The Parties will strive to promote the
conservation and sustainable use of biodiversity, and the preservation of traditional
knowledge relevant to the conservation of biological diversity and the sustainable use
of its components; and

67) gk-%w] FTA 373 A|17.12 A58, Neither Party shall have recourse to Chapter
22(Dispute Settlement) for any matter arising under this Chapter.
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1. TRIPs-plus 743} Hal =] $-92 2] 248

TRIPsH A A|428)= &7t = (most favoured nation, ©]3} ‘MFN’) ]|
el A ok 2ol Aojujelal gtk MENo|gk A A x ko] B e}
ato] Ak el o8 thE F7te] IRl RojEE o9, dd, 54
T HAE $A 283 F2IH0R e BE YT IHlA Fof
oo} 3t} = TRIPsH A 9] 289 9= x| 2720 B3}l A 59
o] BE X & F glon, oju] A A Aate|gt TRIPsHA A|1% A2
geoo] whal TRIPSEA A2% A1 RE 278714 o] o] BE WMo
A2 02 7|

Tohd TRIPSE A A 2784 Anch o BESISAL e 71ES A
&8k TRIPs-plus 77 ©] MFNO| 280 w2} th2 FTA Bl BAFS Sl

74 1991 UPOVE okol] H]& Hi= 7F)et e &fo TRIPsE A oA 5
Fshe Ao, & §59E ABSHE 799 MEN Zgofrolt, alziv) o)

7Hde A de F2 YA, Us-ghual TPAE 3zt 19913 UPOV H
A& HES A& a7sha vk, Us-shubel TPACIA 19919 UPOVEH oF&

68) TRIPsEA A|4%. With regard to the protection of intellectual property, any
advantage, favour, privilege or immunity granted by a Member to the nationals of any
other country shall be accorded immediately and unconditionally to the nationals of
all other Members,

69) TRIPsZA #A|1% A28, For the purpose of this Agreement, the term “intellectual
property” refers to all categories of intellectual property that are the subject of Section
I through 7 of Part II.
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FTAS] 22+ 2 o AEA 2o #ek 142 FTA A2 E7HE9
AR (integral part) 4], o5 ¢J8F A] FTA BEAs)| 2 dxto] tiate] Hr}.72)
wbA FTACA 32k B B AeA] 2ol B8k o] 7585 2=t
I oF-E fdsls A2 vl Fasttt. o] FTA 7178 AbellE A EH,
el ol ek A BE 7o) go] Aol A}, i
o W= AL AASAY, e AN =dxgo g vtdya 9o}, JuE
olE Ul-go] AAR ool FAshH=A] AHE R AuHofof gk}

o] & 5, EU-CARIFORUM EPA A|150% A|43}73¢] & “Q 78 F

70) Chang-fa Lo et al., supra note 60, p.322.

71) Ibid.

72) David Vivas-Eugui & Maria Julia Oliva, supra note 16, p.22.

73) EU-CARIFORUM EPA A|150% #|4%}. The EC Party and the Signatory CARIFORUM
States may require as part of the administrative requirements for a patent application
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10.40(3).

80) 3% FTA A|15% A|17Z A48}, Subject to future developments of multilateral
agreements or their respective domestic legislations, the Parties agree to further
discuss relevant issues on genetic resources.



Folel — FTASIA 449 3 28 2529 ANAIAH BEgere] B A7 165

AAA B #g A=H NeTe] gAAe FElsH dxds ¢
F gt gAY no] A As FTAAE AYETHEA 8 TRIPs-plus

Al FAAE ek S vl=re] 7] A A FTAA & BEA o tigk 53]
S ek, 19911d UPOV goFello] 7hds AAstar Stk olgh
TRIPs-plus 71852 F5 ThARE 5 z20ke] §Hol& =&k bl 43S 7
2 Zoltt, & == FTAdAM = FAAd 2 deA2 ] 243719
T35} 77} =9 H i

o]A & FTACIA o] 57hE o] HelshA == 7he-dl, &
FrAztd g B AFA Aol ek MFN -8 W= FTA A3 244} o)
of o} o] e £ U 212 Ao} #Alo] Badh woARE QIS AA
aFdth. Yot FTACIA Fojd 3 2 & dgA2] o] #2142k
A BEtgo] FF Ul 2 oAt A 5] <Jox] A3 Thel] FFS 713
Ao Btk A= Wyt weba] A FTANA 2] &&= TRIPs-plus?]
A W&ol FF T AR A3 o of vEdE < QOB R FTAA] 9]
Foled ) g2 A&H o AFH ook & Ao|t},

R
2
X
s



166 A2} A2td T A1338 A25(20189 62)

g 9] 2891, A=A B A, B, vhdAL, 2015,
(TR= (M)

Chang-fa Lo, Nigel N.T. Li, Tsai-yu Lin, Legal/ Thoughts between East and West in
the Multilevel Legal Order, Springer, 2016.
Josef Drexl, Henning Grosse Ruse-Khan, Souheir Nadde-Phlix, £U Bilateral Trade

Agreements and Intellectual Property: For Better or Worse?, Springer, 2014,

GEX|(EH 2 S2)

AAFE, “HHAw=E 28 (best efforts clause)Q] A7, TALhen &, 4557 A3
3.(2014).

Folgl, Fracls o] -zt AgA 2o et =25 2L A= S
o] 7171 FTAS Ao 2", Tl Aeig oy, #1247 A15.(2015).

AE, A g B AT A AN B, TAX AR A S, Vol 21 (2014).

284, AH Al ARE B3 ABETFA Y] RavbeAddl gk Al Zan”,
PR 2 ) 2F 214, A853.(2005).

L&A, AR e B o B3 AEThRAdE ek Bonn Guidelines Z(110)", ]
214 H*P 214, A903.(2005).

olgls], “FrAolA FxA 9 AER|2] =2e} $-2le] dl-eiel, Ay,
No.52(2017).

(BHERI(M )

David Vivas-Eugui, ‘Landmark biodiversity, TK provisions accompany EFTA-
Colombia FTA”, Bridges Trade BioRes Trade & Environment Review, Vol.3
Iss.2(October 2009).

David Vivas-Eugui & Maria Julia Oliva, “Biodiversity Related Intellectual Property
Provisions in Free Trade Agreements’, ICTSD Issue Paper, No.4(September
2010).

Haugen, Hans Morten, “How are indigenous and local communities™ rights over

their traditional knowledge and genetic resources protected in current free trade



Folle] — FTASlA f8749 2 3 A5 o] AN ALAH B5gsto] #a AT 167

negotiation? Highlighting the draft Trans-pacific Partnership Agreement(TPPA)”,
The journal of World Intellectual Property, Vol 17(2014).

(SIE X2

CBD, “Yaroke] A v|&%53F, (https://www.cbd, int/abs/nagoya-protocol/signatories/
default,shtml) , CBD, 742 2018.3.22.

CBD, “Uatoke] A A AME3F | (https://absch.cbd.int/), CBD, 7141l: 2018.3.22,

Joshua D, Sarnoff, Carlos M, Correa, “Analysis of Options for Implementing Disclosure
of Origin Requirements in Intellectual Property Applications”, UNCTAD(2000),
<¢https://www. cbd. int/doc/meetings/abs/abswg-04/information/abswg-04-inf-02-¢
n.pdf), A 2018.3.22,

Geoff Tansey, “Trade, intellectual property, food and biodiversity: key issues and
options for the 1999 review of Article 27.3(b) of the TRIPS", Quaker Peace &
Service, London(1999), <http://www.sristi,org/mdpipr2004/other_readings/OR%
2013.pdf), A el: 2018322,

UN Forum for Indigenous Issues Secretariat, “Who are indigenous Peoples?”(20006),
UN, <http://www, un,org/esa/socdev/unpfii/documents/Ssession_factsheetl, pdf) ,
71 2018.3.22,

Membership of the IFAC-3 Committee, “The US-Australia Free Trade Agreement:
Report of the Industry Functional Advisory Committee on Intellectual Property
Rights for the Trade Policy Matter(IFAC-3)", USTR, <(https://ustr.gov/
archive/assets/Trade_Agreements/Bilateral/Australia_FTA/Reports/asset_upload
_file813_3398.pdf) , A2 U: 2018.3.22.

WIPO, “what is intellectual property?”, WIPO, <(http://www. wipo.int/about-ip/
en/), A< 2018.6.10.

WIPO IGC, “The Protection of Traditional Knowledge: Draft Artilcles, Rev 2.”, WIPO,
(http://www. wipo.int/edocs/mdocs/tk/en/wipo_grtkf ic_27/wipo_grtkf ic_27_4.
pdfy, A : 2018.3,22,

WIPO IGC, “Consolidated Document Relating to Intellectual Property and Genetic
Resources Rev, 27, WIPO, <http://www, wipo.int/edocs/mdocs/tk/en/wipo_
grtkf_ic_26/wipo_grtkf_ic_26_4, pdfy, 73X d: 2018.3.22,



168 A2 Aated T A138 A25(20189 62)

(|} RtZ)

Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998,

WTO document, TN/C/W/52, 19 July 2009.

Felel, T S FAA4d SX37ae] TRIPSEA A4 A7, P4 A
TARE, A A AT, 2015.

David Vivas-Eugui, “Regional and Bilateral agreements and a TRIPS-plus world:

The Free Trade Area of Americas(FTAA)”, Quaker United Nations Office, 2003,



Felle] — FTAolA #8449 2 32 A5A 49 A4 A84 B5eto] #et AT 169

A Study on Protection of Genetic Resources and
Associated Traditional Knowledge through Intellectual

Property Rights in FTA

Ryu Yeri

Genetic resources and traditional knowledge associated with genetic
resources themselves can not be protected by intellectual property rights.
Intellectual property rights, however, can be used as a tool for fair and
equitable benefit-sharing, Namely, genetic resources and traditional
knowledge associated with genetic resources can be protected by
intellectual property rights such as patents and geological indications,
Recently, the ways of protection of genetic resources and traditional
knowledge associated with genetic resources through intellectual property
rights are also discussed in FTAs,

For example, TRIPs-plus provisions related to biodiversity are discussed
in FTAs concluded with United Stares of America(USA). Those USA FTAs
enlarge patentability of life forms and demand FTA parties to ratify 1991
version UPOV. These TRIPs-plus provisions will affect multilateral trade
agreements in the future. Meanwhile, FTAs with developing countries
discuss disclosure requirements of inventions based on genetic resources
and traditional knowledge associated with genetic resources,

Until now, Korea as a user country of genetic resources has negotiated
appropriate provisions related to biodiversity, But now it is time to have

strategy in FTAs to discuss specific requirements and disclosure
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requirements because Nagoya protocol came into force,

Keyword

Free Trade Agreement(FTA), Genetic Resources, Traditional Knowledge, Intellectual Property

Right, Patent, Geological Indication, TRIPs-plus
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