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33) In re Morton-Norwich Products, Inc,, 671 F,2d 1332 (CCPA 1982),

34) Welch, John L., “Trade Dress and the TTAB: If Functionality Don’t Get You,
Nondistinctiveness Will”, A7D, Vol,18 No.5(2004), p. 10,

35) Tie Tech, Inc. v. Kinedyne Corp., 296 F.3d 778, 785 (9th Cir, 2002).

36) USPTO, TMEP, Apr. 2017 ed., 1202,02(2)(1ID(B) (“de Jure” and “de facto”
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37) Restatement (Third) of Unfair Competition(1993), §17, Comment ¢, pp.175-176.
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38) Elledge Jr., R. Reaves, “TradeName Infringement as Unfair Competition”, Cal L.
Rev,,Vol.40(1953), p.571.
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Competition”, Trademark Rep,, Vol .83(1993), pp.572-574.

42) Brody, Tom, “Functional Elements in Patent Claims, as Construed by the Patent Trial
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282,

43) McCarthy, op, cit., §7:81.

44) 94, AA=E(F17), 924,

45) Traina, Lauren, “Seeing Red, Spending Green: The Costly Process of Registering and
Defending Color Trademarks”, S, C. L Rev., Vol.87 No,5(2014), p.1351.

46) Qualitex Co, v, Jacobson Products Co,, 514 US 159 (1995).

47) Wal-Mart Stores, Inc. v, Samara Brothers, Inc., 529 US 205 (2000).

48) Liebesman, Yvette Joy, “Rethinking Trademark Functionality as a Question of Fact”,
NEV, LJ.,Vol.15(2015), p.220.
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62) Id, at 33 (This was incorrect as a comprehensive definition).
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A Study on the Functional Doctrine of Trade Dress

in the Unfair Competition Prevention Act

Lee Junghun, Park Sungsoo

“Trade Dress” involves the total image of a product, It has been developed
in the American case laws and can be protected by the Trademark Act and
Unfair Competition Prevention Act in Korea, However, if “functionality”,
which is the area to be protected by the patent system, is included, it has the
unreasonable effect of permanently protecting the portion to be returned to
the public domain after the protection period. In order to prevent this,
“functional principle” has developed which does not protect trade dress if it is
functional. However, there is no definition about the possibility of applying
the Functional Doctrine under the Unfair Competition Prevention Act,

Therefore, in order to harmonize the Unfair Competition Prevention Act and
the functional principle, this study adds “fair profit” to the definition of unfair
competition behavior and establish a clause to protect the trade dress, If so,
this study proposes an amendment not to protect it, Through these efforts, the
functional principle will provide the protection limit for our Unfair Competition

Prevention Act and will enable appropriate protection of trade dress.

Keyword

Trade Dress, Functional Doctrine, Unfair Competition Prevention Act, Unregistered Trademark,

Trademark Act
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