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detste] o] 2= I el gFgt)
2) o] 2] ArtA oA g AR o] FPRIERTHE YLATtAIA WEeleka A
skl o] AdaA ol B3 AAA A akAA o thate] o]de] glof ghe
u, AX Ao 1A Aol Tk olw, TAA AL 712 o] Adee)gtal AZtE
ok A 712 A3z A1ErF A AE Aoleta gledl, I ARt 4
Hgo] x3tH= o Holok ok, T F& A3zt AXAFAE A=, Al
AR 2kell FAs] A EHE delE deith GHREE A delta 1 44, 1
Abel Ayt BAEE Zoln, dud Biae 2 Art Aside 45 TAE
AT 7 e ALE Holop gy, of7|7kx] o] Aol & Aol Fhegol d
f3itta A Ak, 1A SEQIT nlTellME JHHEE BAF o F(relational
obligation) 2%F ® =1} A2+ (property right) .2 B =t}ol| t gk =A) o] 7 o] &5}
SJt}. Graves, Charles Tait, “Trade Secrets As Property: Theory and Consequences”,
Journal of Intellectual Property Law, Vol.15 Iss.1(2007), pp.39, 41(“This Article will
review the major theories pertaining to whether or not trade secrets are property
rights, examine the practical consequences of taking each side, and conclude that a
property conception best serves the interests of promoting employee mobility and
the freedom to use information in the public domain. The thesis of this Article is that
conceiving trade secrets primarily as property rights rather than relational obligations
SN 2, v dEdRide deRde AL E JAE ATk Simpson,
Michael P., “The Future of Innovation: Trade Secrets, Property Rights, and
Protectionism — an Age-Old Tale”, Brooklyn Law Review, Vol.70 Iss.3(2005),
pp.1121, 1129(“The Supreme Court, in reviewing the trial court’s decision, did not

hold FIFRA unconstitutional, but did hold that Monsanto’s trade secret right was a
‘property right protected by the Takings Clause of the Fifth Amendment’.”)(citing
Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1003-04 (1984)). A &|o] dn|LUo] &
AH elpe] Zug AR e T FE Aol FRAes AL
o1A3lt}, Cavanaugh, Matthew Edward, “Contract + Tort = Property: The Trade
Secret Mlustration”, Marquette Intellectual Property Law Review, Vol, 16 Iss.2(2012),
pp.427, 459[“Trade Secrets Are Property, But -+ In review, our law treats qualifying
trade secret information as the property of the rightful possessor, Trade secrets are
one of the four basic types of intellectual property (the others being copyright,
patent, and trademark.). The owner of a trade secret can get courts to enforce his
property rights in the information ---"], 1]=F2] HEDB A H] 22l Y1 E 2 (westlaw) 2]
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6) 71ZHEAE F A S “permanent injunction”o|2}al H &3} = #+3}t}, Permanent
injunctiong preliminary injunction®} thR]E= Zo|t}, Berryhill, Jack W., “Trade
Secret Litigation: Injunctions and Other Equitable Remedies”, University of Colorado
Law Review, Vol.48(1977), pp. 189, 206-207(“But the term ‘permanent’ injunction says
nothing about the duration the injunction is to run, It is simply an injunction granted
after a final hearing on the merits, as distinguished from a preliminary injunction
which is granted solely as provisional relief, A permanent injunction is merely another
form of final relief, like money damages, which the court can proceed to quantify and
qualify.”).
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33) General Electric Co, v, Sung, 843 F.Supp. 776 (D. Mass, 1994).

34) Id. at 779 (“There are two kinds of trade secret injunctions potentially applicable in
this case. The Court could permanently enjoin Iljin from using the misappropriated
information, i.e., impose a ‘use injunction’, --- Alternatively, the Court could enjoin
Ijin from manufacturing saw grade diamond for a certain amount of time, i.e.,
impose a ‘production injunction’.”).

35) Id. (“the Court concludes that a production injunction is the most effective and
appropriate way to remedy the misappropriation of trade secrets in this case.”).

36) Id. (“The Court could permanently enjoin Iljin from using the misappropriated
information, i.e,, impose a ‘use injunction’. Because the Court has determined that
the 1J-77 was substantially derived from the GE trade secrets in Exhibit A, any use
injunction would necessarily enjoin Iljin from using the IJ-77. Alternatively, the
Court could enjoin Iljin from manufacturing saw grade diamond for a certain amount

of time, i.e., impose a ‘production injunction’.”).
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37) Cavico, Frank J., “Business Plans and Strategies As Legally Protected Trade Secrets:
Florida and National Perspectives”, University of Miami Business Law Review, Vol.9
Iss.1(2001), p.66 (“Generally, courts can impose two types of injunctions to protect
trade secrets, A ‘use injunction’ bars a defendant from using a misappropriated trade
secret in the manufacture of a product, but does not otherwise interfere with the
defendant’s business, A ‘production injunction, on the other hand, completely bars
the defendant from manufacturing the type of product in which the trade secret is
utilized.”); Rodgers, Glenna & Marrs, Scott D., “Trade Secrets and Corporate
Espionage: Protecting Your Company’s Crown Jewels”, ACC Docket, April 2004, at
60, 78 (“Trial courts generally have the discretion to issue narrow or broad injunctive
relief, Depending on the circumstances, you may seek a ‘use’ injunction to prevent
the defendant from using or disclosing plaintiff's trade secrets or a broader
‘production’ injunction to prevent the defendant from producing or manufacturing
the type of product in which the trade secret is used.”); Flechsig, Natalie, “Trade
Secret Enforcement After Tianrui: Fighting Misappropriation Through the Itc”,
Berkeley Technology Law Journa, Vol,28 Iss.4(2013), pp.449, 470 (“Courts have the
discretion to issue one of two types of injunctions: a use injunction or a production
injunction.”).

38) 02 Micro Intll Ltd, v, Monolithic Power Sys., Inc., 399 F.Supp.2d 1064, 1070 (N.D,
Cal. 2005) (“As noted by the court in Viscofan, normally the misappropriator is only
barred from using the particular secrets he or she has taken, 787 F.2d at 549.7).

39) Gen. Elec., 843 F.Supp. at 779-80 (“Courts have imposed production injunctions in
circumstances where a use injunction would be ineffective in eliminating the
competitive advantage gained by the misappropriator.”).

40) Id. at 780 (“The common rationale for imposing a production injunction is that, where
the misappropriated trade secrets are ‘inextricably connected’ to the defendant’s
manufacture of the product, ---").
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41) Id, (“An ‘inextricable connection’ is found where the trade secrets form such an
integral and substantial part of a comprehensive manufacturing process or technology
that, absent the misappropriated trade secrets, the defendant would not be able
independently to manufacture or design a comparable product,”).

42) Callmann, Rudolf & Altman, Louis, Callmann on unfair competition, trademarks and
monopolies, 4th ed,, Thomson-West, 1997, § 14:39 (“In trying to decide between a use
injunction and a production injunction, one case reasoned that the defendant Kolon
cannot independently manufacture a paraaramid product without using the
misappropriated trade secrets because those secrets from such an integral and
substantial part of Kolon’s para-aramid manufacturing process.”).

43) 02 Micro Int'l Ltd. v, Monolithic Power Sys., Inc., 399 F.Supp.2d 1064, 1070 (N.D.
Cal. 2005), amended sub nom. O2 Micro Int'l Ltd, v, Monolithic Power Sys., Inc., 420
F.Supp.2d 1070 (N.D. Cal, 2006), affd, 221 F. Appx 996 (Fed. Cir, 2007), and aff'd,
221 F. App’x 996 (Fed. Cir. 2007) (“Courts impose production injunctions only in
circumstances ‘where the misappropriated trade secrets are ‘inextricably connected’ to
the defendant’s manufacture of the product’ and thus a ‘use injunction is ineffective
because the misappropriator cannot be relied upon to ‘unlearn’ or abandon the
misappropriated technology.”).

44) Gen. Elec., 843 F.Supp. at 780 (“The appropriate measure for determining the
duration of the production injunction in this case is the amount of time it would
have taken Iljin independently to develop or reverse engineer a technology for
commercial production of high-grade saw diamond.”).

45) Flechsig, Natalie, “Trade Secret Enforcement After Tianrui: Fighting Misappropriation
Through the Itc¢”, Berkeley Technology Law Journal, Vol.28 Iss.4(2013), pp.449, 470~
471 (“The alternative to a use injunction is a production injunction, which enjoins a
defendant from manufacturing certain products for a certain amount of time.”).
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49) Shellmar Prod. Co. v. Allen-Qualley Co., 87 F.2d 104(7th Cir. 19306).

50) Leistensnider, Ruth E., “Trade Secret Misappropriation: What Is the Proper Length
of an Injunction After Public Disclosure?’, Albany Law Review, Vol.51(1987),
pp.271, 273 (“In fact, there are three theories utilized by courts regarding the proper
length of an injunction, if any, once public disclosure has occurred. The Shellmar
rule maintains that a perpetual injunction can be issued even with public
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51) Conmar Prods. Corp. v. Universal Slide Fastener Co., 172 F.2d 150 (2d Cir, 1949).

52) Leistensnider, Ruth E., “Trade Secret Misappropriation: What Is the Proper Length
of an Injunction After Public Disclosure?”, Albany Law Review, Vol.51(1987),
pp.271, 288 (“Winston Research Corp. v, Minnesota Mining & Manfacturing Co.
purportedly represented a balance between the Shellmar policy of encouraging
higher standards of commercial ethics and the Conmar policy of employee
mobility,”).

53) Tyler, Lynn C., “Trade Secrets in Indiana: Property vs, Relationship”, Indiana Law
Review, Vol.31 No.2(1998), pp.339, 340.

54) Dole, Jr., Richard F., “Permanent Injunctive Relief for Trade Secret Misappropriation
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Without an Express Limit Upon Its Duration: The Uniform Trade Secrets Act
Reconsidered”, Boston University Journal of Science & Technology Law, Vol 17
No.2(2011), pp.173, 191 (“In this context, the second sentence of Uniform Act Section
2(a) rejects both Shellmar and Conmar with respect to injunctions issued prior to a
trade secret’s becoming generally known.”),

55) Winston Research Corp. v. Minnesota Mining & Mfg. Co., 350 F.2d 134 (9th Cir,
1965).

56) Winston Research ¥4 A3l £ = Comment, “Trade Secrets: How Long
Should an Injunction Last?”, UCLA Law Review, Vol.26(1978), pp.203.

57) K-2 Ski Company v. Head Ski Co., Inc., 506 F.2d 471 (9th Cir. 1974).

58) Id.

59) Beckerman-Rodau, Andrew, “Trade Secrets — the New Risks to Trade Secrets Posed
by Computerization”, Ruigers Computer & Technology Law Journal, Vol.28(2002),
pp.227, 260(“Consistent with the Head Start rule, injunctive relief will continue until
the trade secret enters the public domain, plus an additional amount of time equal to
the time it would take a competitor to be able to utilize the secret following public
disclosure.”).

60) Nimmer, Raymond T., Law of Computer Technology, May 2019 Update(Westlaw
service), § 3:58 (“It provides that the injunction shall be subject to termination when
the trade secret has ceased to exist, but that it may be continued by the court for an
‘additional reasonable time’ in order to eliminate any commercial advantage for the
wrongdoer,”).



66 A2 AAATF A 147 A25(2019 62)

T AgH o] GRS AT A% T TE ANEA T AL S
A

=
sho] FAPH ALS AT 5 glon PYHA e oleh. 00

2} 0] 20| S| LH(UTSA)

1965d Winston Research 2 o] Hzl7} 1979 & v U H(UTSA)
A2(a)z2] F HA Z4 el WG E=H 096 1985d TR MM = ST 117
o] AR FAHT. 2 JHuL HTAE Lol L] &5 F
A&EE= AL BRo|1, 2478 $ Z27}7]7Hadditional period) S<F 2
2] Fhssltks dol aaA Lotk Fuine] T Fol
A F71FA7I7e] ekl Gregory 3A7h TR0 B A

2d
=
T} 60 ol oA 29] AlAL APuE et BE AES Hjs)

K
pacs l~rl§‘=’

ofr
k1

61) Schaller, William Lynch, “Secrets of the Trade: Tactical and Legal Considerations
from the Trade Secret Plaintiff’s Perspective”, The Review of Litigation, Vol,29(2010),
pPp.729, 813 (“The defendant can always move to terminate the injunction at a later
date, if the defendant can show changed circumstances justify this step.”).

62) tiH < 20199 3¢9 14 A1 2018717100 HA(FA7IZEE AeHA| ghethaL iAo
T3 FASE AL olya, A EE 2 FAAE Yol 9HIE EE7I3ko] A
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63) Leistensnider, Ruth E., “Trade Secret Misappropriation: What Is the Proper Length of
an Injunction After Public Disclosure?”, Albany Law Review, Vol,51(1987), pp.271,
292 (“The Winston Research rule has been incorporated in § 2(a) of the Uniform Trade
Secrets Act.”).

64) Nimmer, Raymond T., supra, § 3:58 (“The UTSA adopts an intermediate approach
that is generally favorable to the more limited injunction after the head start period has
been vitiated.”).

65) “Actual or threatened misappropriation may be enjoined upon application to the
court, an injunction shall be terminated when the trade secret has ceased to exist,
but the injunction may be continued for an additional reasonable period of time in
order to eliminate commercial advantage that otherwise would be derived from the
misappropriation,”

66) Gregory, Sidak J., Trade Secrets and the Option Value of Involuntary Exchange, p.
22 (July 23, 2008). <https://papers.ssm.com/sol3/papers,cfm?abstract_id=577244)
(2019, 5. 5. &) AW, "I AsfF A FAH T 71FA", (A A,
A|535.(2008), 109-136Hell A &= 1A,
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FIGURE 1; SCHUMPETERIAN CYCLE OF INNOVATION, UNAUTHORIZED
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70) o' 37, ekef =i, 82,

71) -, o] =7, 119,

72) -, o] =7, 129,

73) Leistensnider, Ruth E., “Trade Secret Misappropriation: What Is the Proper Length

2
o

of an Injunction After Public Disclosure?’, Albany Law Review, Vol.51(1987),
pp.271, 280 (“If the matter sought to be protected has not been publicly disclosed,
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there is no question that the courts will grant a permanent injunction.”).

74) Casagrande, Thomas L., “Permanent Injunctions In Trade Secret Actions: Is A Proper
Understanding of the Role of the Inadequate at Law/Irreparable Harm Requirement
the Key to Consistent Decisions?”, AIPLA Quarterly journal, Vol.28 No,1(2000),
pp.113, 137 (“Given this presumption and the principle that the purpose of an
injunction is to prevent future harm, the court’s starting point ought to be that a trade
secret injunction should be perpetual.”).

75) L 713k Ak Zelol AR = gl YIRHEFEH 7|3 E= AR e
F AR 717 ARE 7]7H-& D} Dole, Jr., Richard F., “Permanent Injunctive
Relief for Trade Secret Misappropriation Without an Express Limit Upon Its Duration:
The Uniform Trade Secrets Act Reconsidered”, Boston University Journal of Science
& Technology Law, Vol 17 No.2(2011), pp.173, 193 (“A basic issue is whether a
misappropriator’s commercial advantage derived from misappropriation should be
measured objectively or subjectively. An objective approach measures a
misappropriator’s commercial advantage by the time that it would take a good faith
competitor to replicate a trade secret by lawful means; whereas a subjective
approach measures a misappropriator's commercial advantage by the time that it
would take the misappropriator to replicate a trade secret by lawful means.”).

76) Jamieson, D. Kirk, “Just Deserts: A Model to Harmonize Trade Secret Injunctions”,
Nebraska Law Review, Vol 72 Iss.2(1993), pp.515, 547 (“In the absence of the trade
secret’s demise, injunctions should, of course, always prohibit the defendant from
disclosing the trade secret.”).

77) Schaller, William Lynch, “Secrets of the Trade: Tactical and Legal Considerations from
the Trade Secret Plaintiffs Perspective”, The Review of Litigation, Vol.29(2010),
pp.729, 813 (“On the other hand, where a secret has been maintained for many years
or decades without being replicated by others, a permanent injunction without
limitation is appropriate.”).
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Winston Research Corp. v. Minnesota Mining & Mfg. Co., 350 F.2d 134 (9th Cir,
1965) &4 <18,

79) Winston Research Corp. v, Minnesota Min. & Mfg. Co., 350 F.2d 134, 143 (9th Cir,
1965) (“We think it was proper to make the injunctive period run from the date of
judgment since public disclosure occurred at about that time.”).

80) Casagrande, Thomas L., “Permanent Injunctions In Trade Secret Actions: Is A
Proper Understanding of the Role of the Inadequate at Law/Irreparable Harm
Requirement the Key to Consistent Decisions?”, AIPLA Quarterly Journal, Vol.28
No.1(2000), pp.113, 137 (“At this point, the burden of production should shift back
to the defendants to show that they would have independently discovered the trade
secret or that the trade secret otherwise would have been disclosed in X period of
time. This is the lead time that the misappropriation provided the defendant. If the
court finds this evidence credible, then any potential permanent injunction ought to
be limited to X period of time.”).

81) Dole, Jr., Richard F., “Permanent Injunctive Relief for Trade Secret Misappro-
priation Without an Express Limit Upon Its Duration: The Uniform Trade Secrets Act
Reconsidered”, Boston University Journal of Science & Technology Law, Vol 17
No.2(2011), pp.173, 197 (“The burden should be upon a misappropriator to prove
the likelihood and approximate time of lawful discovery by a preponderance of the
evidence, If that burden is not met, the result can be a permanent injunction without
an express limit upon its duration.”).



AR5 - RF — JLu Whol @ /10 me ARk ad FANY 71

EK

s} o] goF, eld % gk,

A HH|R
££ oA ofl 2|
0{582)
ogolum o] Al o | B8 7IZE ool s Jhnl e AFdo] g B
25 717¥8k A A8 A # (limited injunction)

=4 =] g

T | R EAEE | g ggu ) BEE AFe) Aae FARE

(perpetual use injunction) 717¥8kA A2FE-A 7 # (production injunction)
SAEE B9
AL Al }71¢] Aa)s ¢l ol sl zke] A& (headstart) ©]2)-& WA|5}7] 9]3}o]
° = sl &g ez 713+& 3+ 8ko] F2 8 & (limited use injunction)
k!

AL TA7E A7) A= dHHos Jude] A7t

AAEolol g}, A gle TAIe dRtH o2 syl o doh. 28y

g AL Aol 1 v|3d] th3te]s Headstart Q2 o wlg} Fx]7} ol
E At 898) Zd oA x o] 2|gt & Helrt A kAL gk} 85

& 3
49, ool EE, 12005 BAAWEAE A0z FAGTE Fol Qoli
e FUEF A WA G ASEolel TAE W
% glek, ek A3kel Bl Qdeduld Ael WS FHH ol 1 2] o)

(e}

==
85) AW oto] =& 131'H("=YH % ‘head start’ 0|7} £ HEE Ho| o}
GH GRUR 1982, 179, 181 - Stapel - Automat; KG WRP 1982, 153.”).

jos)



72 AAAFAT A 147 A23(20199 69)

VL JuI FaEA 7177 Mo %

F

1. duo] o3| EAst= B¢ 71773 APl

22]o] Hojo} 3

F

APue La A E FANYE BAL dHo st AW =rE §

of el 2] 213k Aol tE o 2= (ol 1Agh FQH

25 Hzstr] Ak Aol BE dejdA A HE
TAANTIE H22 floh Zotop s, JPuHILolM = thEA] gofof 7

o
n
©
E
b
g‘.{i
jus)

o] o123] EAste] Aelel A/} QG A,
7 Aele] g BEs) ste] FARPL wshelof dthe) 1 A

1 BT BAYe A4

Mo -{U e
ok
o,
alt
N
oH.
ot
o,
o,

o
o

> i
2

86) IH YL JdPuld HalgAe] &S thaA B3 9r} tig 9l 20199 3¢ 14U A
32018717100 AN LAZE A (Fgud HYHAE FAAT= AL HeF
AR =gt A Slol oste] FHE BAYAETE dgk AR olA] BFEHA o]
< H3hA Z=E 5t %‘ﬁﬂl% HAAR stolg aee dsiv) gldidzta g
AE AR =Bl & A sk "ol 2 HFo] QJrt). o3t HA JnH o]
Y o] A5k = 73%011 A& 7IE Mo s FAEHE S dEsle 52
o g == Aol

87) o] 2] AATA A g AL e S8 Helo] 5 FElE whE o) fitka A
Zskolek, Felgt A Foltt, 2y Fxle] 71 7 BAH 4L @10‘ A GG
o) 2o} gl ¢ 1 JPudL Eio}ﬂ et FAEH = = <
Sfolof sz Aolth, o] 7|&A <l Hel= v, Selvets v‘i‘—ﬂﬂ 231 FA3] <l
A =lojof sH= Flo|tt, & A} Ao} °‘Ltﬂ A R B e R =
312 b= A2 1 W E AASIA| g e} thEo| ofu T}

88) d¥o] JPudAe AdAFAE BN FAVIZES A Z= AF7F kAl
Aol o]23t A wlEel A2 F=Huh MMM S RPN T30, 3. 26, H40
PR (FF29E (F)AI100073)/ KB F529. 10, 19, #2154 PPk Tk
27 3(7) AN 41695/ Hnt TR AT P29, 2. 9. #2980 FIRCFHR26E(7)A
13973)/ KI8T FH28. 6. 23, H21R$i PIRCFE25A(7)A1214935)/%
R AT FE20. 3. 13, g 2980 P (FR17A(7) A 38463)/ HU L K



AAE - ABE - UL Aol e A w7 FAEY 73

HAT Aoleke Ae FWsHe Adol Batel, /1Y FABPe] b5
% Rolet,

2. Y mE o] B8 Aol g AeE AAlstodof g

AF7HA $-2] Mol A3t & FnLA T A LF A ] A
(headstar) Hel& sl FPu=o] G eke) vlefe] ofH A]H
LS AT AIAE H ol vle] detstA ot eldshAl &
glojth, e Sl 395 AlYstale A7) Pt AA] ol 2
AgE 717 vl o] FLuS qr&3tofof ghrh, of| JYgu|de] 3d F, 5
W5 e 10d 3o
22 Mo ol oyt Mol ok wj g F52Y 2 AAHAY 5

7352 AgkE|ofof ghrt, S FJYgulEo] of " wlgf o] Al I Y

o M

[
off -

1

oft

=
gulae] PalFA/ L ARG 5 Y2

o
)
&2
o
o
o
o o
o,
rlo
N
)
o r
ofy o, M

B
-3
>
o,
)
=2
e
ox
]
S
>
i
o
_1 o
ol

2
o
[l
2

4
A3hA eotol o, Jedu Aol gAo] 3

n*)
o3
(2
o
=,
L

Aoz ogHA go

12, 10. 31, PRCFE10G(7)A4447%) 9 th=@Htd, o] 2, 81 ZH 1494 A
18,

89) A&, TWlal 2%, A6Th, uhadA}, 2016, 277ACTH e 9] o]gS el RAS
317] gl A AT o] 717t Aol mEsls AWyt ol A F-B o] P A7} )
7R A&ste] AT E RS HEFE GAld Aoz g 5 glojof i},

90) A%4, FECdrt sk e AR Y] 7]zke] E3Halste] W
o #HF o2 g3t 5= gl Aol el oS Wik HEL T 5 Jioh).



74 AAAFAT A4 A25.(20199 62)

3t A= F AEshs Aot o

3. Agud A Aol @AA) A7) Bk JguE 3t &
AL 7|FE0 7 slojof 3

92 20167H1630 A olM FhvIE Hef= Ao d44 717 AA

gholl oA ejdd 4= e 8 AES U 2ol AAskaL k.

‘Rl TR WEI ok, PN EfAte] AR H5A 28
71703 18, SR Y] FAlol 71&) =g I, Asjaksolv v s 4E 7

FH
0%
w,
M,
o
)
s
>
oo
2L
fo
Yo

FASF= vkek o], GPnld e 3v] 2L HEAAMTAA), B 2
(Felzhaedoltt. 2 378 21 T sfuete S84 skl = JGy]
DS s He Aolvh. 28t wlefe] of® Aol 1378 8 F
olw Zo] ol AP o2 FHeHA| Ko H=AE dekstolof drk. ¢
HAolA AAGE vl-¢ Bge e asS deetA = A dhudde] 3
o o3 o] FolE V&0
A ZaH Ho. ALl #ke] A

2]
#3  goh) AR 3u e st M sk v 3 A

Aoz ®Wolrh tiH ¢l 2019, 3. 14, A1 2018117100

TABRE AL oy, FAHHES W
5 7|1Zke] AthE AP 74 - Skl 7EAE o
5 ")



RS - ARE — JAUL Wl ohR 10 w1y 3A9Y 75

A A 84a5S A e Aol obyzt GgnlE 3 2 (53] v
g azhel gy B FTete] YR el Al7IE detstolof gt

ok
ol
ol
£
(o]
o
o
A
o
A
=
=)
lo
rh
2
NE
n&
:d
<‘
o,
N
)
ro,
o,
rlr
0
i
4o
o
o2
2

Ar (el EA)E SHsHd, A
17} Bsledol skl 9995 U} HA T A
a71e] gado] SN AHS BT 5 e S RSk of
#2 /1004 dFeA sk, 2 A

Aol|th, a2 Jgu)de 3t 84 =
Aol ZAANAE 337} Fstelol & Zolx wwr} 1
A Sk 49 2

o
t}.99) o] 2] Afr2 YR AN E 712+ FA o] =7 Holth,

92) FANURFTH A10= A1

93) B¢ 2014, 3. 13, AL 2011417557 B2,

94) A&, ko] A, 706-707A (ARl HEQ AR FA o w2 A FefabA, Arlad
A g A A AR S A ),

95) o] o] AATeIA & AALSISle] ‘G E Fels] mETITke] AP W A
olEE MEFH A BE7ITk] FESR Stk AHIE Hel2AMAR Bl A3
7k Zwshol Brka # ol WA 4 glohn A2 dtkn TS, 398, ve

FAAA eguleo] Aotglrhs Aol Hstele Axmsk Fsior Bk, v, (87
7 FAske Ae) a9 FHE A, AAFAe e B AsAE ojw 7]

Zb ool o] 2Ed ﬁolﬂ}t 7@73: ¥ 37} SygeoF gtk Aot

96) Dole, Jr., Richard F., “Permanent Injunctive Relief for Trade Secret Misappropriation
Without an Express Limit Upon Its Duration: The Uniform Trade Secrets Act
Reconsidered”, Boston University Journal of Science & Technology Law, Vol 17
No.2(2011), pp.173, 197 (“The burden should be upon a misappropriator to prove the



76 AAAAAT A147A A235.(20194 69)

]_
= %%Olﬂ i %/\]77}7‘]5_

oL 2 4 Sl Al 43 A Ao 1] o A e
o= 2P oo on AN 518 5 olrk. o2 6%%94 =2
2 A U] 95 AN Qo9 1 FE BhehA) 100

W (headstart) W 27} EFZ3lc}. o] glgk Jgn|
B ma AL T e ok

A
of
ne,
of,
2
=
i)

T
Y
~
Q
L
4
3
:?‘a

fof
L
2
k1
o
]
i)
fo
NS
0,
rlr
pou
o
=
-
2
2
o
i

likelihood and approximate time of lawful discovery by a preponderance of the
evidence. If that burden is not met, the result can be a permanent injunction without
an express limit upon its duration,”),

97) ¥HEA, $ke] =&, 165-166H ('S Eaul g T2 A--ole JduL e ez st
37 Ak DG B AREA JHHIL Y] BfiAe 2 ] s A
T& g FololA, BRele] JdudE s o] F JPnEEFAe] ZpEH<] o
Aol oate] dnl Tl FUHEo RN LGS A HATRtE 3] L
4R 7de Yrke hssiet. A v AsF AT Aedle 2 AAY 243
T YA A GARIL ] EA7F AP HA] of 3t F "),

98) & JHHILR IR A2z A3ge] sk JguE Ay 9.

99) 824z, "AA A FAM s, FEAL, 2004, 6159,

100) BREA Hels 2219 BWo] ofd &, 5ol AUS AA sh= WHelo|n, B2l &
W= Qg o] & WAsh= Wk TE Holof gt



AT - BT — A9 Aol i 710 e VIR SARE 77

FelulY 5wl

]

HER T JHE et

38 4102 TRt

@ dgduldel BaAE Jud WD E|O @)
AL sl Aol thate] 1 @slel ofatel|@ (&)
diabel ojelo] HEAY Hald $e7H@ () A1l o3 Pa
Q= Sl ele] 2 A gle] 34 m oo gloly Wt AR
e J7E ek o ago] &3] 44 7
@ FLuIY BEATL Aol e ATE TS Wde 2 Azt #4H
wolt sl elE 24T 2ol #1, Hel| & 4 slek
9]0l AT Aol AA, 7 kol AR |@ (13 WL FPuLL Haa
Fa olole WA5
3

lll
R
o
o
19
z,

0,
i)

Ir o
oy Mo

2, of) ofl o,
o2
o2
I

o, of
ME ont e, ook

oft, ok
o rlr

o FA ® g2 gI3tel Bad 212
A 37 5 sk, c

=
s}
o
NN
o 2
oo
=)
e
Y
o
fru
rlr
N
)
Ju
)
o,

oy X
o
et
N

oy T
o Mu
2 o
o
glg
2
2 &
o &
N
X,
Mo
o
)
2
of
o % ol

-

R P
=
5
2
=cl>{é
ml
X

14
4
e
oo
o
e
roh
H

0
re
ill‘
N
|ON)
o
rlo

kY

‘O,
o

o "
o2
2
=
1=
o
Jo
B
il
rlr
ot o
2
)
by
Ho
‘:o[r
ol
Lo
rlr
oE -
ik
il
2
S
HU fll
[
A
o

A)438F-& Headstart He]7F gn
a0 s Aol

)
(i
Ib
N
)
o,
T
=2
2
oo
i
i
L
AU
0o
ftlo
of,

101) AN NI THA 2017, 6. 1. AL 2014144592 T A H e w
e 3o R gahir TrAke] 52 Fof JAu FA71ke AuA A 7zt
AT B A oAl 22Ae] Agadde] A 2 ddel AR-E AldtetaL 7
Agrel] o3 #FE A E 2l 7= A e LEsHlrtaL dv A
ETTAEE L 2018, 1. 5.4 20177F§E80132 A ollA] W lo] JuE RS 7IZHE 4
staA “ZEAbe] B A Fof Yl FA7IRMe AAFA7IHE kS B4 Hol

¢



78 A XA AT A147 A25(20199 69)

T slofo} gk, JuU L PasHA ke AFR T FPA) Hug
2 uhg i REShE Al JUIE S Y HeAARA S T FY
F7h NS WASHE Aleke s ojok sz Zloleh 1) 7@ Ao

FABFE Jgkel FHHE Aolofol s, FYuUHNTAEY
o] §¥|4) ghotol sh= Roltt. ofe} F AUFARGl 24

35 QJggulao] EAsHE 9ok EAEA Qe 7

Fshol 1 Zhzke] Aol o] I £AF AN, of AN 2
Shbahtel dahe] ek AL AL, 5o F7h ATE T,

ol rio

r{r rlo %ru
N

PN 40 onl
2o Ho AN oz 1o rﬁ

_ | AGEA
8| ey | FHMIE 23
el o am | A o
EA o5
X
. AEeA AT B4
R I Bk N R M T E R
ﬁ)\)~1\1‘:j 7!31_[_‘)
O— X
=
}_;fﬂi]}:ﬂl .l -3 A" & (perpetual injunction) £¢14
@ X | opm A [AAACIDE AR e Rad ollEd clohg %
oﬂrﬁ‘—;j]tx] o] Z5}7] 9131 712F8F4 (limited period) S-A]8 ® <14
)\1—/\15] 7:]_r)
A3 AN REE F85- 0] e F7)8Hperpetual) FA1Y
©) % o Nk
A8k A5 () 713 A2ka AW = (production injunction)
/5= (i) 717 A9a A MR T 715109109105

AYAA ANt ez A A9 AAF A 22Ake] Agade] A5 g g x}
FE Agsla A Atel| 23 BFE S dEr 2 EE At Elt e
Hatodtta sk, SS9 2018, 4. 26,7 20168421401 AR oA H o] °ﬂ?jﬂl
YR 572 AehaA “FEAe] B2 T Jgnd §A4 717& AgrstA| k& A-$
BAA oAkl 2ake] AP e Af 2 Jde] AFE Astetar, A At
o3t Bdel S 2 EE At Heg o mu 3del 717k0 2 A|gkE o]
of 3= A& 18l At

102) o] Z¢] AL A g 4ALe] o] "2 g e ] Afrele] BANY HE 7] A
< HF2o2 uydel & HaAo| ki A7 Erta AHsHE, 1 AHE
guld AL A APAS FEEEA] 23 dlollA v]EE Zolth, JhuL s F
A& A7 AAdME vare] AAFAE ATFEE Aol ol &) slg Jgu
o] ARg-oll thate] FAE A3l Holt,



AAE - AHE — ol Fafol et /R i ARV 39 79

“seietel 4RE BAS

@ ) © -3udol ARl E7-ekaL 71 F A E N Q1

5 o y (dgu)d Abzlo] o) APF AR 9] Alxdo)H, o] f&
A, BAFAIZEY] F4] A= Fol AH
@ BHTAFY ] F7 o 7|3t F4 5 A
@ A3 A )12D)FE FE -] Yl F718Hperpetual) F 4]
@ O O \:ﬂaﬂ

B A3 ) AEY BAFARY s
9 0 e BT T

2L L EEREE RSB

AL A AL DS A G ARo] W LA FA G Dol S
ol f7h Bl el BhgehA) etk 100 1 el deuld maRtelA 1
s}, @ £A9) AW Abe] 238 Ato] saA At 1
. 3 el AAAIAE HES 5 k. el AF7Ae] AP

ol tiatolut Eafu) g —s}z T 1: %‘éﬂ A& A gAML

z

oS‘:'

ﬂll

el 350 af el A A ARl cheted o
WS Sok & wak ohjet Y Jiulo] vW S FolA sheirhe of
F2 /b2 £2 g ok st Aot

103) ti 9 2003, 7. 16,2} 2002rH4380 A (2227} AZSE S|Aloll A JPu] ] #H
H Gl FAshE Ag FAA A= FALe] d9ndS B 5 gl 917
S B gols RAAMEAY A0 Argol o3 BelBele] FA E= oy 2 o
& flshe] 89 2 3o @ /AZA 2 S22 sfofd 44T A4 F
D3t A E 7ol FABHE A FABIES ot 225 HE 7 IS Ao,

104) ]%—4 Bt dPudsiAtdels FdeAEEe ¢ 7}21 FABEe s Y
< At} Reg Seneca, LLC v, Harden, 938 F.Supp.2d 852, 862 (S.D. Towa 2013) (3]
Hl%‘«l E7H9E ARAIZE el e ol R A P o] BAIALA 2 FEe S 2
WzE A8 A,

105) E7}9])7) Al (inevitable disclosure) o]&d] thal] # A W3l+= =& Graves, Charles
Tait, “Is There an Empirical Basis for Predictions of Inevitable Disclosure?”, Wake
Forest Journal of Business & Intellectual Property Law, Vol.18 No.2(2018), p.190.

106) FAEAF Aol ol v do] sAl = Fdu]do] vjEAgo] Aot He HelE A
AR 2 HEE e 2 od A, dof =i



80 A2 AAAT A14A 252019 6Y)

ol Ze Julnel ZA} QAT 2309 Wshrk S HAE BT
Hol| 717k ksl Hele] LFE AXe JdYgudolet=
o107 Al A 24 Folehd AF Mot 1 Aee] As)E 7|
o] B 470k Fheh. Ae)st £k Ak Q4 Hojo} whe.
(r 1ght without remedy),108) Z8) 8+ 4= §l= 2] (unenforceable
iz} ek e, A o G ke 3
bahol 7797

o]

pid

-
2
fr =
rlr
r,
o>‘ E 2

i
=2
of
iR
e
=)
ox
10
f
moT
pou
o
iu
rlr
)
o
IN
ol
9|L
rlr
o
o

107) W4k, “dauEe F9d 2Ee] ARk — 234 gL ofF”, A~
Bl2y, 59 A715.(2003), 1770(CE 29| H2& Jgude] Bde AR A ¢
#o] obyl & Z(John Locke)] Aol 2] Aol 6 & olshd 4 ek L
sk sk ek, =] ol elulHe FAlA ot o)l et B
9l B0 ola% T,

108) Fletcher, Matthew L.M., “Rights Without Remedies”, NYU Journal of Law & Liberty,
Vol.11 No. 1(2017), p.236.

109) Harvey, William F., “Petition for Rehearing, Contract Release Agreements, Other
Holdings”, Res Gestae, December 2002, at 33, 34 (“In such an instance an
unenforceable remedy is no legal remedy at all.”),

110) &, GAA g2 JAuDS 93 E= vk BAAL SAATE B8kl dopd
9= 717+-S kst

111) th¥ ¢ 2019, 3. 14, 413 2018717100 BA AR A 2] A2 A3t w25 7|3k
ol o™ F 77 Fk AEA ATl AR HIL, ofn] JPulE B57|Tho] A
U AR TEe LEeit) o, s oe FAs AT 5249
ot ol A e 2 %“%‘J@"J o g JYuE S A5G ddnd T Fdg
71EE NEE 7he Aol IA8HA Bv TR JUHIE BT 718 4R
gl A-gole ey 549 7 atA] &g 4 ATE).

112) Westlaw DB, I Information Law § 5:79 (May 2019 Update) (“The major alternative
allows courts to impose more extended, even permanent relief, The rationale resides

S
mlo



A5 ABE - YL Aol R A w7 FAY 81

HE 7= Fohe dele 8 E Aotk aduR, Jgnid e dert A
A AR H& 7HAA 317 M= 713k 5 A B A AISF o of gt
33l Headstart ¥ 2] &= 2upn] Ha] o )3t v]gto] Bod7}ar 9t} 113) 717}
& ol il ALG A = 37} o] So] A ks WA =
FHHEE T H o ghedste] F71E 7] E

o] 22 Yoyt ddnE ez Qg Hafate] FF3h o] & WA|s]

FAstel ggnel f oy %xﬂsm gl B3 21 HalAtol o)
Ak !

713k ‘vm =g AAATE SN FulEE AR F &Y Al
a7 741 o] 713kE Rk 1D gdu|t o] ) Fol= HE

7F uRE AlFste] dvistr) A dlE 5] 39

M5 HkE S 2 e ok AsiAE BEE ool 46‘}711 . 27
D2 1 3de) e 713t & T 3

2
W

in concepts of punishment and deterrence.”).

113) g1, "dgnl AaF A tid B 71zbel dgk &7, S5 E] F7) A
Ur<2018 12) HEAE; EA, 3o =F, =EaACSA $8 et AasA7zE
2 2P o] AP B AUULE ALEIA 2w 2 AR o] Yol
el ol olsjx PRE o dophi ol Aele ATl A7 g AL o

Gatia 2o, 29Aw, $2] DAk Sloh 2ol AlgE Aa|FA|Tko] AFH o) F
o= el dlulo] o ol WHow WEEA B AT AFAL 3l AL *
o).

114) 2, JuE e AT 7 A ) FRE AE, AES, DA ol2 5 A A%
< v,

=
115) ZLof] #3F = Cotropia, Christopher A., “Post-Expiration Patent Injunctions’, 7exas
Intellectual Property Law Journal, Vol,7 155,1(1998), p.105.



82 A A A AT Al147 A25.(20199 6Y)

0l
o

o

i

r

o

(CHE (2L & S2h)
A&, TIrk s, A6k, ¥}, 2016,
Az, TA A AN 5, FEAL, 2004,

(EFAZ2M )

Callmann, Rudolf & Altman, Louis, Callmann on unfair competition, trademarks
and monopolies, 4th ed., Thomson-West, 1997,

Nimmer, Raymond T., Law of Computer Technology, May 2019 Update(Westlaw

service),

Al g2k FAHT2 714", Tkt Aely, A5335.(2008).
aEe 4 made] AHrb - 234 JguiaEe] ola)’, T2

=
>
off
i
2
E
i
S
=

WA, gud S AT tigk 92 MY i — Vedn fES TS

27 TR 2El 2 Al1143.(2009).

A%, dgud HeleAgHEg Jguid Bso 7z, T8 A, A21%

(2018).

ol 7, “dduY B35 7Izte] #7] 2 Head-start H2]e] F&of tdt A7, "Law &
Technologya, A 147 #|43.(2018).

ol&|xl, “dgnd Ml o] FA7IZT Agk AR M -ELFHY 2018, 1, 11, AL 2014
142011824 H21", TLaw & Technology, A|147 A|635.(2018),

Az, “dguid AAEAAH T AR He iy 1998, 2, 13, AaL, 97t
24528 #A", AR AT, AVH, gFGAE, 2000,

Azats - wbAQl, A GFA A oA o tirtabER) o] HaEA — A& Y 2016
2421261 A 9] w27 Folfz o), 53 A47135.(2018).

b

(StER|(M )

Beckerman-Rodau, Andrew, “Trade Secrets — the New Risks to Trade Secrets Posed



AR5 - ARF — JLu Wehol 0@ /10 e e 349y 83

by Computerization”, Rutgers Computer & Technology Law Journal, Vol,28
(2002).

Berryhill, Jack W., “Trade Secret Litigation: Injunctions and Other Equitable
Remedies”, University of Colorado Law Review, Vol 48(1977).

Casagrande, Thomas L., “Permanent Injunctions In Trade Secret Actions: Is A
Proper Understanding of the Role of the Inadequate at Law/Irreparable Harm
Requirement the Key to Consistent Decisions?”, AIPLA Quarterly Journal, Vol,28
No.1(2000).

Cavanaugh, Matthew Edward, “Contract + Tort = Property: The Trade Secret
Hlustration”, Marquette Intellectual Property Law Review, Vol 16 Iss,2(2012).
Cavico, Frank J., “Business Plans and Strategies As Legally Protected Trade Secrets:
Florida and National Perspectives’, University of Miami Business Law Review,

Vol.9 Iss.1(2001).

Comment, “Trade Secrets: How Long Should an Injunction Last?’, UCLA Law
Review, Vol 26(1978).

Cotropia, Christopher A., “Post-Expiration Patent Injunctions”, Texas Intellectual
Property Law _Journal, Vol,7 Iss,1(1998).

Dole, Jr., Richard F., “Permanent Injunctive Relief for Trade Secret Misappropriation
Without an Express Limit Upon Its Duration: The Uniform Trade Secrets Act
Reconsidered”, Boston University Journal of Science & Technology Law, Vol 17
No.2(2011).

Flechsig, Natalie, “Trade Secret Enforcement After Tianrui: Fighting Misappropriation
Through the Itc”, Berkeley Technology Law Journa, Vol,28 Iss.4(2013).

Fletcher, Matthew L.M., “Rights Without Remedies”, NYU Journal of Law & Liberty,
Vol.11 No,1(2017).

Graves, Charles Tait, “Is There an Empirical Basis for Predictions of Inevitable
Disclosure?”, Wake Forest journal of Business & Intellectual Property Law,
Vol. 18 No,2(2018).

Jamieson, D. Kirk, “Just Deserts: A Model to Harmonize Trade Secret Injunctions’,
Nebraska Law Review, Vol 72 1ss.2(1993).

Leistensnider, Ruth E., “Trade Secret Misappropriation: What Is the Proper Length
of an Injunction After Public Disclosure?”, Albany Law Review, Vol.51(1987).

Schaller, William Lynch, “Secrets of the Trade: Tactical and Legal Considerations from



84 A A A AT A147 A25.(20199 6Y)

the Trade Secret Plaintiff’s Perspective”, The Review of Litigation, Vol,29(2010),
Simpson, Michael P,, “The Future of Innovation: Trade Secrets, Property Rights, and

Protectionism — an Age-Old Tale”, Brooklyn Law Review, Vol.70 Iss.3(2005).
Tyler, Lynn C., “Trade Secrets in Indiana: Property vs, Relationship”, Indiana Law

Review, Vol,31 No.2(1998).

St
=l

Rt

)

-~

==
(e

20 2 S2)

RO EE W My 25 vmddE SAHSRT, AEista, AL

2

i
I

2000,

(SIEHl R=)

Gregory, Sidak J., Trade Secrets and the Option Value of Involuntary Exchange, p.
22(July 23, 2008). <https://papers.ssrn,com/sol3/papers.cfm?abstract_id=5772
44) (2019, 5. 5. "W).

Westlaw DB, I Information Law § 5:79 (May 2019 Update) (“The major alternative
allows courts to impose more extended, even permanent relief, The rationale

resides in concepts of punishment and deterrence”),

et At=Z)

e, " s Ao did 2 713kl
142018, 12,) & EALE.

Harvey, William F., “Petition for Rehearing, Contract Release Agreements, Other

Holdings”, Res Gestae, December 2002,

3l Ay

had

o

531753 47147

Y

)

Rodgers, Glenna & Marrs, Scott D., Trade Secrets and Corporate Espionage:

Protecting Your Company’s Crown_Jewels, ACC Docket, April 2004, at 60, 78,



AR5 - ARF — JLu Whol 0@ /10y e e 349y 85

Period-Limited or Perpetual Injunction of a Trade Secret
Infringement: Seoul High Court 2014Na2011824 Decision

Chaho JUNG & Guanghong ZHANG

Even though, in a trade secret infringement injunction suit, the
defendant’s infringing activity was found and the trade secret did still
exist up to the decision day, many Korean courts, in Monami case, etc.
have issued a period-limited injunction under the reason that secrecy of
the trade secret would be lost through independent research of the
defendant or another competitor, It is evaluated that such series of
decisions rest its logical basis on headstart jurisprudence of the U.S.A. On
the other hand, other series of decisions opined that if secrecy lost of the
trade secret at issue is not sure, perpetual injunction should be issued.
These two different school of decisions conflict each other, the conflicts
need to be resolved.

For such a resolution, this paper analyzed headstart jurisprudence and
normal injunction period in the U.S.A. trade secret infringement
injunction suits, Through such analysis, this paper clarified that if the
trade secret does still exist up to the decision day, as principle, a
perpetual injunction is being issued, even though the trade secret does
not exist any more on the decision day, to prevent unjust profit of the
infringer (the defendant), additionally a period-limited injunction is being
issued. Therefore, in the future, Korean courts should, as principle, issue

a perpetual injunction if the trade secret does still exist, and as exception,
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could issue a period-limited injunction if, only if the defendant clearly
proves that the trade secret would lose its secrecy in the near future,
Furthermore, courts or the Patent Office (through decisions or legislative
efforts) should try to introduce a new jurisprudence under which an
injunction for an additional headstart period would be issued to prevent
unjust profit of the infringer, notwithstanding non-existence of the trade

secret any more,
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