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PHOSITA in the judgment on inventive step

—Focusing on the recent Patent Court of Korea practice—

Jeong Jibaek

PHOSITA is a hypothetical person who has ordinary skill in the art, and
is aware of what is common general knowledge in the art and has access
to everything in the art. In regard to the technical level of a PHOSITA,
previous practice has reached a conclusion of the premise of implicit
setup rather than finding it as a fact. However, since the technical level of
a PHOSITA is a factual element of law and it has such a great influence
on the conclusion, review for the technical level of a PHOSITA should be
strengthened, Recently, TRIAL PRACTICE of Patent Court of Korea
requires that the technical level of a PHOSITA should be asserted and
demonstrated. The educational level and practical experience of
PHOSITA, well-known technology and common general knowledge,
characteristics of the technology, prior art solutions to those problems
and basic issues of the technology become factors for founding the
technical level of a PHOSITA. In the first case of the international
division(2017He03720 Decision), Patent Court of Korea has found the
technical level of a PHOSITA as a fact, and there have been an increasing

number of cases which found the technical level of a PHOSITA as a fact,
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