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ABSTRACT

This study reorganizes the role of article similarity—operating as a precondition for assessing
design similarity under the Design Protection Act—by separating it across distinct doctrinal
contexts. Because a design is conceptually inseparable from its underlying article, the similarity of
articles operates as an outcome-determinative variable not only at the application and registration
stages, but throughout the entire enforcement of design rights. However, Korean case law has not
sufficiently clarified the scope of articles that should serve as the basis for comparison in a
particular context.

This article first analyzes the U.S. Federal Circuit's trilogy of decisions in Curver, Surgisil, and
Columbia, examining the recent trend of aligning the scope of design patent protection, the scope
of anticipatory prior art for novelty, and the scope of comparison prior art for infringement, all to
the same article of manufacture identified in the claim. Next, it examines how Korean design
protection practices determinethe scope of articles across five contexts: (i) prior art for assessing
novelty, (i) prior art for assessing non-obviousness, (iii) accused design in infringement analysis, (iv)
prior art used to exclude known portions of a registered design when assessing the scope of
protection, and (v) prior art invoked under the free-to-use design defense.

The analysis shows that, in contexts (i), (iii), and (iv), Korean courts apply a uniform standard for
article similarity, primarily based on the use and function of articles, with the common perception of
consumers and traders taken into account as a complementary consideration. While substantive
standards differ in detail, the U.S. Federal Circuit and Japanese courts likewise apply a single
standard across these three contexts. However, Korea's “interchangeability” theory—which finds
article similarity whenever consumers could theoretically substitute heterogeneous articles for the
same purpose—has at times been applied in an arbitrary manner, extending to situations that
cannot reasonably be expected to occur in actual consumer behavior. To the extent that
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35) Ex parte Strijland, 26 U.S.P.Q.2d 1259 (B.P.A.I. 1992) A}1o]A] E5]AlmYo] ofo]& A& &40

X AIRJARITE / Journal of Intellectual Property 76



Lee, 2026. Similarity of Articles under the Design Protection Act

JHU
n}
o

2 QYo PHVARS 202 715sriL oyl 20| 9A|2= 25tel ] o

5ok BEHY Y= Q7] ThRolth30)

Curver 384F mZo] HARQl £519] 25/ AAIS AigHsIitiete, THol| P/Jate]7
/ Eolls] et o= =
AR O] E 2R T sYst =259 1Mo aH Y Qo] & ARJA], E=
AdE B8E 2 e ABYARIS] ¥ & &“ﬂﬂ, 2] Aol wH A] 8]l YT A}
Ao HYof] =3 & Q=
Curver AF1a} In re Surgisil AR = ~l7<} o HH”%, H% ASHE QA
9] oAl gl olF &0l vl E V7] ol 259 5473 aAMdY 7IE e o=
E} J2{u} Columbia AFI0A1 Q] “F FIA| A5 ”ﬂr eIy
9] 7152 AAE A 29 ARQtoliet. SHAIRE, AWes] A e o] Ao thall A1
”&%6}74 %2 A ARIE gESiiTh & AWes] AU 4ol 71 article of
manufactures o|27 siA A= &4 W0l 4+ 514 (claim construction)Z &5t
of 2 Algtolal, B4 /dsiyRIRlo] 4tadof 1A article of manufactureo]] A8
C]A}Q1-S 7JAeH=R] = AFA 1A R fact-finder)7} st AP 2 A2t 17 A2 K| Q). 37) whe}
*1 B0l 71/ 252 ol F = JARSEOlE 287K 59U 289 WAl 23w =X
HHe|A 7152 ojAl5] ujsl 2 A o= Jot 9ot thet Columbia WAL 5t 7HK] ©AE
7\1]4—6PEJ( k5] SFAHRIL grticle of manufactureS AlH- L8 sH= WX oA ST &
£9] 8 & (function of the article)2 2t115H= Zlo] 5]-8-Fth1 TWA|SE Z10]th38) T oA =
Surgisil AFA0]A U]=-& 2D} e ASHEVI O 2502 PEH= Ve 4 &
9] 8rojlA 7]ttt g5t
o] 7374 of thsto] O]= A= Holi7F 2=t St Hojli= Sarah Burstein w.42] 7As}7} Q)
t}. Burstein w4= Curver $7 o728 HAIRI £519] W7t =¥ E= ol Al
HH 230 "5 Y 739 S (particular type of product)”oll -85 tAtQlof] u] Rtk
FIOlRTE3Y o] =W B Yl Al 23 24t 102 529 S {exact same

o
s

ZAojglo] ARl S5] HAE HE 4 glou} greF ARH 3ol JdRE /st Hi HARICRE
O 7Hsd 71%‘2 AJAFSE o] 2o A871 Hagol.

36) 24N, SMIHARI, A&5E © AU FA S ?L ﬂ graRle 297 Bsd 4 =% Iy gARlE
IHY =89 Bos 7H"*°H°F Sithe Asi2 R, "HARIESHA 9 22 7HLé.‘—1 AAE", TR]ARR
At A6 AJ13(2021), 37-76H.

37) Columbia Spor‘[swear N. Am., Inc. v. Seirus Innovative Accessories, Inc., 80 F.4th 1363, 1379-1
382 (Fed. Cir. 2023). A ZOA] HAulg] stAHYL sh2Al HoJo| “heat reflective material” 8-019]
R7e sie dWusta Qed), o2 stol tatl £3] AdolME A 58] A40)49] Markman he
aringA;d A7 A sidS st Hxo] A7t Aledoz A AU ofA ulx|pafal g
Morgan Lewis & John Hemmer, “Federal Circuit Lowers Bar for Proving Design Patent Infringem
ent”, JD Supra, <https://www.jdsupra.com/legalnews/federal-circuit-lowers-bar-for-proving-5700
763/>, 7AAA: 2026. 5. 13.

38) o714 &9 {L(functiony= TARI £3] g9 424 @710249] 7]5/d(functionality) = 1
E= Jfdolgl= ML YA|sith  Columbia Sportswear N. Am., Inc. v. Seirus Innovative
Accessories, Inc., 80 F.4th 1363, 1380-1381 (Fed. Cir. 2023) (“An article’s function must not be
confused with “functionality” of the design of the article.”). 0O]=2 OX}Ql EFHA 7|54
(functionality) Ha]o]l fsfol= o]dE, “9J87|7] ARl ARIE &8l 2 0l —Al S3H4 7167
A2]”, TARAR|ANH ), A)555(2018), 181-222.

39) Sarah Burstein, “The Patented Design”, Tennessee Law Review, Vol.83(2015), pp. 207-208 (“the
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